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Representing Tenants in Post-

Foreclosure Unlawful Detainers 



HBOR Collaborative  

National Consumer Law Center, National Housing 
Law Project, Tenants Together and Western Center on 
Law & Poverty received funding from California’s 
attorney general to assist attorneys representing 
homeowners and tenants in foreclosure in a variety of 
ways including providing free training, co-counseling, 
submitting amicus briefs, and offering technical 
assistance. Western Center and Tenants Together are 
taking the lead on tenant in foreclosure issues. 
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MCLE Credit 

 We will be sending out evaluations and certificates 
after the completion of the training.  To receive a 
certificate you must have registered.  If you have not 
registered, we will not be able to provide a certificate. 

 Please return the evaluations to 
eunice@tenantstogether.org.   
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What we will cover today 

 Overview of the laws protecting tenants in 
foreclosed homes 

 The eviction process in the context of foreclosure 

 Getting into court: using the claim of right to 
possession 

 Litigating the UD: defenses and motions 

 Protecting tenants’ credit after foreclosure 

 Enforcement 
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Poll—years in practice 

 How many years have you been practicing? 
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Overview of the laws protecting 
tenants in foreclosed homes 
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Tenants in the Foreclosure Crisis 

 At least 38% of CA residential units in foreclosure are 
rentals.   

 Over 1 million CA tenants impacted since foreclosure crisis 
began in 2007 

 Displacement harms tenants and communities 

 See Tenants Together foreclosure reports for more info: 
 www.TenantsTogether.org 
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Legal Landscape for Tenants in Foreclosure 

 Evolution of legal protections 
 Prior to 2009 foreclosure extinguished leases, new owner or 

bank could evict tenants through UD process after short 
notice. 

 Common law provided that foreclosure cut off any “inferior 
lien.” 

 Federal, state & local laws now require post-foreclosure 
owners to honor leases, give longer notice. 
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Legal Landscape  

 Sources of law protecting tenants 
 Federal law: Protecting Tenants at Foreclosure Act of 2009 

 State law: Homeowners Bill Of Rights, Unlawful Detainer 
statute 

 Local Just Cause for Eviction laws 

 No preemption: Most protective of tenants applies. 
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Federal Law-Protecting Tenants at Foreclosure Act 

 Tenants get minimum 90 days’ notice after 
foreclosure; 

 Stay until the end of the lease if lease entered into 
before “notice of foreclosure” 
 2010 amendment  

 Exception for owner-occupied 
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Scope of PTFA 

 PTFA only covers “bona fide” leases and tenancies. 
 A lease or tenancy is bona fide if: 

 Tenant is not the mortgagor or the mortgagor’s child, spouse, or 
parent; and 

 Lease was the result of an arms length transaction; and 

 Rent is not substantially less than fair market rent (unless the 
reduction is due to governmental subsidy) 
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Scope of PTFA- subsidized housing 

 Section 8 tenants are deemed to be bona fide 
tenants.  74 Fed. Reg. 30108 

 New owner takes title subject to both the Section 8 
lease and the HAP contract. 

 New owner required to work with the Housing 
Authority to assume HAP contract. 
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Authorities interpreting the 
PTFA 
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Purpose of the PTFA 

 PTFA designed to “help unsuspecting renters from 
falling victim to foreclosure in which they played 
absolutely no part.” 
 155 CONG. REC. S5111 (daily ed. May 5, 2009) (statement of 

Sen. Kerry) 
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Venue 

 

No private right of action in federal court but 

enforceable in state court 

 

In passing the PTFA “Congress…intended to provide 
tenants additional rights which could be used in state 
court proceedings” Nativi v. Deutsche Bank 2010 WL 
2179885 (N.D. Cal.) at *4. 
 
Does not provide basis for removal jurisdiction 
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The burden of proof 

Bank has burden to prove tenancy is not “bona fide.” 
 

The definition of a bona fide tenant is exceedingly 

broad. Other than the mortgagor's family members. . . 

the vast majority of residents in foreclosed properties 

qualify as bona fide tenants. Thus, it is reasonable to 

presume that a resident of a foreclosed property is a bona 

fide tenant unless the successor owner demonstrates 

otherwise. Bank of Am., N.A. v. Owens, 28 Misc. 3d 328, 

334 (N.Y. City Ct. 2010) 
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PTFA requires owner to honor lease 

 PTFA would require purchasers to “honor the full 
term of any existing lease unless a new owner will 
occupy the home.”  155 Cong. Rec. S5115 (daily ed. 
May 5, 2009) (statement of Sen. Dodd).  

 U.S. Dept. of Housing and Urban Development: 
“Successors take their interest subject to the 
remaining term of any bona fide lease.”   

 Protecting Tenants at Foreclosure: Notice of Responsibility 

Placed on Immediate Successors in Interest Pursuant to 
Foreclosure of Residential Property, 74 Fed. Reg. 30,106, 
30,106 (June 24, 2009).  
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PTFA requires owners to maintain home 

 “In acquiring title to foreclosed properties, banks 
assume the primary responsibilities of an owner, 
including providing maintenance and security, 
paying taxes and insurance, and serving as landlord 
for rental properties.” 

 

 Office of Comptroller of the Currency, Bulletin OCC 
2011-49 (Dec. 14, 2011). Available at: 
http://www.occ.gov/news-
issuances/bulletins/2011/bulletin-2011-49.html 
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Homeowner Bill of Rights 
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California law protecting tenants after 
foreclosure- HBOR 

 All tenants and subtenants who do not live at the same 
property with the owner must receive 90-day notice before 
eviction.   

 Federal “bona fide” tenant test does not apply to the 90-
day notice requirement under state law. CCP 1161b(d)! 

 This means virtually all tenants get 90-day notice, even if they 
are renting from a family member or paying substantially below 
market rent.  
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HBOR’s version of the bona fide test 

 CA requires new owner to honor the tenant’s lease 
(even if longer than 90 days) unless: 

 “(1) The purchaser or successor in interest will 
occupy the housing unit as a primary residence.; (2) 
The lessee is the mortgagor or the child, spouse, or 
parent of the mortgagor.; (3) The lease was not the 
result of an arms' length transaction.; (4) The lease 
requires the receipt of rent that is substantially less 
than fair market rent for the property, except when 
rent is reduced or subsidized due to a federal, state, 
or local subsidy or law. CCP 1161b(b)(1)-(4) 
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Summary of HBOR notice requirements 

Enhanced and extended notice requirements: 

 Minimum 90 day notice after foreclosure (extended 
from 60 days under 2008 version.)  CCP 1161b 

 Cover sheet requirement for post-foreclosure 
eviction notices. CP 1161c 

 Potential tenants must be notified if notice of default 
has been filed against property. CCP 2924.85 

 

 

Note: Protections sunset in 2019. 
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Additional protections under HBOR 

 New owner takes on “rights and obligations” of the 
lease. CCP 1161b(b) 
 More than right to occupy 

 Burden of proof on owner if lease is contested CCP 
1161b(c) 
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HBOR litigation tools and defenses 

 Easier for tenants to enter an unlawful detainer in 
which they are not named. CCP 415.46 

 New owner may not sue for nonpayment of rent 
without proper notice of new ownership. CC 1962 
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Eviction Process Post- 
Foreclosure 
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Poll-experience with foreclosure 

 Have you ever represented a post-foreclosure 
tenant? 
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Judicial  Non-Judicial 

 Lawsuit must be 
brought in order to 
transfer title 

 Almost administrative 
process 

 No court review until 
the unlawful detainer 
stage 

 

 

 

Foreclosure Process in California  
27 



Non-Judicial Foreclosure Process 
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90 
• Landlord misses 3 mortgage 

payments 

90 
• Lender issues Notice of Default 

20 
• Notice of Trustee Sale: Served to 

tenant 20 days before Trustee Sale 



Notice of Default 



Notice of 
Trustee’s Sale 

Must be re-served on 
homeowner if postponed for 
more than 10 days. 
CCP 2924(a)(5) 



Trustee Deed 



Foreclosure = Auction 

 Auction on the court steps. 

 New owner must record within 15 days to be valid 
day of auction. 

 Many tenants are served the day of the auction 
particularly by private investors. 
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EVICTION PROCESS BEGINS SOON 
AFTER AUCTION  

1. Contacted by agents as early as first day. 

 

2. Sometimes given notice to pay or just an eviction 
notice. 
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Eviction Procedure 

The litigation process is the same as any civil 
matter except… 

 It is a summary proceeding: Tenants must respond 
to the complaint in 5 days. Trials must be set within 
20 days of the answer. Summary judgments can be 
heard with 5 days notice. 

 There are no counter claims. 

 Normally cannot litigate title in an UD but you can 
when the basis of the eviction is foreclosure.  You do 
not have to post a bond or any other requirements 
when raising title in a UD action.   



Written notice must be served.   
  There is a notice requirement for every 

unlawful detainer. 

 

 Tenants must be served either in person or by 
posting and mailing. 

 

 The landlord is also required to try and serve 
the tenant’s place of employment, but this is 
rarely enforced. 



Post-Foreclosure 
Notice to Vacate 
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Summons 

 



Complaint 

 



Answer 
/General Denial 

 



Discovery 
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Trial 
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Notice to Vacate 

 



1 . P R E J U D G M E N T  C L A I M  T O  R I G H T  O F  
P O S S E S S I O N  

 

2 . P O S T  J U D G M E N T  C L A I M  T O  R I G H T  O F  
P O S S E S S I O N  

Fighting an eviction when the 
tenant is not named 
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Poll - claim forms 

 Have you ever used a prejudgment or post-judgment 
claim form? 
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Problem: getting the unnamed tenant into 
court to defend against eviction 

 Tenants often lost their chance to defend their rights 
in court because banks routinely served them with 
three-day notices and Unlawful Detainer Complaints 
naming only the former homeowner. Tenants did not 
respond because their name was not on the 
paperwork. They would not find out about the case 
until the sheriff arrived to lock them out. Even 
though they had a valid defense to the 3-day notice 
(they were entitled to at least 90 days), they were 
barred by CCP § 415.46 from objecting to the lock 
out. 
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The old process of entering a case where you 
are not named 

 Arrieta v. Mahon 31 Cal.3d 381 (1982) held that 
evicting a tenant pursuant to a writ that does not 
name the tenant violates the 14th Amendment. 

 Post-Arrieta Plaintiffs continue to sue “Does 1-10” 
but serve Prejudgment Claims of Right to Possession 
on any adult occupants of the property. Occupants 
then have 10 days to respond and defend the case. 

 But Tenants often did not read the papers they were 
served because they were not named, or they were 
not served at all. 
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Last chance to enter the case-  
post-judgment claims 

 Under the old law, an unnamed occupant could file a 
claim of right to possession form with the sheriff 
even if judgment had already been entered and a writ 
issued allowing the sheriff to do the lock out.  

BUT… 

 If a Plaintiff alleged that a prejudgment right of 
possession form had been served on all occupants, 
everyone at the property would lose their right to file 
a claim. This made it easy for Plaintiffs to block 
tenants from defending their rights. 
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HBOR Plugs the Loophole so that tenants 
can defend their rights 

 Tenants in foreclosed properties who are not named 
in an unlawful detainer can now file a claim of right 
of possession at any time before lock out, even if the 
bank served a prejudgment claim form. CC 
415.46(e)(2) 

 Tenants can also file a prejudgment claim form 
anytime before judgment, even if the 10 days have 
passed. 
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Who can use these new rights? 

 Any tenants who can say yes to ALL of these:  

 ___I occupy a property whose ownership has 
transferred through foreclosure (post-foreclosure) ; 

 ___I am not named as a defendant in the UD 
complaint; 

 ___10 days have passed since service of 
prejudgment claim, Judgment has been entered, 
and/or a notice to vacate has been posted at my 
home; 

 ___I want to enter the case and defend against the 
eviction. 
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5 STEP 
PROCESS 

Claim of Right to Possession 



Step 1 

 

Tenant 
Completes  
Right of 
Claim to 
Possession 
Form 

Copies of the Claim to Right of 
Possession form can be found 
online at 
http://www.courts.ca.gov/forms.ht
m?filter=UD (Form CP 10).   

 

Tenant should complete 3 COPIES 
of the form- one original to file with 
the court, one for the tenant to keep 
for their records, and one in case 
the sheriff wants a copy.  They 
should try to get two copies signed 
by the sheriff. 

http://www.courts.ca.gov/forms.htm?filter=UD
http://www.courts.ca.gov/forms.htm?filter=UD


Step 2 
 

 

Get the 
Sheriff to 
Sign the 
Form 

The tenant will need the sheriff to sign 
the form indicating that they have 
received the form.  The form has a section 
that the sheriff signs and dates.  The 
tenant will need the signed form to file in 
court.   

 

Tenant should go to the sheriff’s office as 
soon as possible with their completed 
form to have them sign and date.   

 

In the worst case scenario, tenant can give 
the form to the sheriff when they come to 
evict them, but we do not recommend 
having the tenant wait until then.  



Step 3 
 

Going to 
the Court 

 Tenant should then take the signed and 
dated form to file with the court.  They 
should ask the court clerk for a “file 
stamped copy” for their own records. 

 Tenant will have the option to post rent at 
the time they file their form with the court.   
 (1) If tenant posts 15 days’ rent at the time they file 

their form, their hearing will be scheduled not less 
than five but not more than fifteen days after their 
claim is filed. 

 (2) If tenant does not post 15 days’ rent, their 
hearing will be five days after their claim is filed. 

 
Tenant should find out when their hearing is 

scheduled.  They should ask the clerk when their 
hearing will be, and if the clerk does not know, they 
should get a phone number to call and check each 
day to find out when they need to appear at their 
hearing. 



Step 4 
 

Secure Legal 
Representation 

 If possible, the tenant should 
attempt to secure legal 
representation prior to their 
hearing.  They can contact their 
local legal aid offices, the State 
Bar or the Tenants Together 
Directory for assistance. 



Hearing 

Step 5 

 The statute states that “[t]he 
court shall determine the claim to 
be invalid if the court 
determines that the claimant is an 
invitee, licensee, guest, or 
trespasser.” CCP § 1174.3(d).   

 No requirement to be a “bona fide 
tenant.” 

 



Litigating an Unlawful Detainer 
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Poll-trial experience 

 Have you ever represented a tenant at trial? 
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Defenses 

 No notice/improper notice. (3/60/90 notices) 

 Complaint filed prior to expiration of notice period. 
(90 days or lease under new CA law) 

 Required cover sheet not attached. CCP 1161c 

 

Regular UD defenses: habitability etc. 
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Defense - nonpayment of rent 

 CC 1962 requires owner to serve notice of new 
ownership within 15 days, provide information about 
how to pay rent. 

 May not sue for nonpayment of rent without proper 
notice of new ownership. CC 1962 

 Owner retains other remedies. 

 PNMAC Mortg. v. Stanko, No. 11U04495, 2012 WL 
845508 (Los Angeles, Cal. Super. Ct. Mar. 7, 2012)  
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Another layer of protection:Just-Cause for Eviction Laws 

 15 California cities regulate grounds for eviction: 
 Berkeley, Beverly Hills, East Palo Alto, Glendale, Hayward, Los 

Angeles, Maywood, Oakland, Palm Springs, Richmond, San 
Diego, San Francisco, Santa Monica, Thousand Oaks, West 
Hollywood. 

 Foreclosure is not a grounds for eviction under any of these 
laws! This provides a complete defense.  

 Just cause provisions are not preempted by state foreclosure 
laws.  See Gross v. Superior Court (1985) 171 Cal.App.3d 265.  
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Common bank arguments 

 Law only requires notice, does not require new 
owner to assume lease; tenant only has right to 
occupy property for notice period 
 Response:  

 CCP 1161b now specifically provides that new owner takes on 
obligations of lease.  

 PTFA also requires that new owner take “subject to” tenant’s 
lease, cite plain language, HUD regs, OCC, legislative history of 
PTFA. 
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More bank arguments- common law 

 At common law foreclosure extinguishes inferior 
lien, cuts off tenants’ rights. 

 Often cite to Dover Mobile Estates. Fiber Form 
Products (1990) 220 Cal. App. 3d 1494  

 Response: Common law may be changed by statute. 
Gross v. Superior Court, 171 Cal.App.3d 265 (1985).  
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Bank arguments- bona fide 

 Tenancy is not “bona fide” 
 Response: CA law does not use “bona fide” test. All tenants 

where mortgagor does not live at the property get 90 days.  

 If owner wants to challenge the lease, owner has burden of 
proof to show lease should not be honored. CCP 1161b(c) 

 Even under PTFA, case law puts burden on tenant. 
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Motions 

 Demurrer- where complaint fails to state a cause of 
action (use this where defect appears on face of 
complaint and attachments). CCP 430.10 
 Alternative to Answer 

 Set on regular motion schedule (~35 days) 

 Defect must be “within four corners” of complaint 
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Motions 

 Motion to Quash Service of Summons CCP 1167.4 
 Where complaint fails to state cause of action in unlawful 

detainer (i.e. not eligible for expedited process)  

 Hearing set between 3 and 7 days of filing 

 Does not constitute general appearance, challenges court’s 
jurisdiction 
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Motions  

 Summary judgment (no material facts in dispute, 
tenant entitled to judgment as a matter of law) 
 Done on 5 days notice, same standard as regular civil case CCP 

1170.7 

 Where new owner proceeds on less than 90 days notice and 
does not have evidence to dispute tenancy 

 Need admissible evidence to support motion, i.e. non-hearsay 
declaration, documents that may be judicially noticed 
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Discovery 

 Full range of discovery is available in unlawful 
detainers, but on a 5 day timeline. 
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Discovery 

 Depositions are useful because written requests may 
draw objections and vague formulaic responses. 
Person Most Qualified depositions are helpful for 
corporate entities. CCP 2025.230 

 Requests for admission can be effective because if 
the other party fails to respond they will be deemed 
admitted. 

 Always be prepared with your motion to compel 
because you should expect not to get any responses 
or to get only objections to your requests. 
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Trial 

 Will be held within 20 days of Plaintiff’s request. 
CCP 1170.5 

 Entitled to jury if factual dispute. CCP 1171 

 If judgment for plaintiff, may apply for a stay, relief 
from forfeiture. 
 Hardship standard 
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Appeals 

 File notice of appeal to preserve tenant’s rights 

 Evaluate your case – bad facts make bad law 

 Contact the HBOR collaborative for help  
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Credit impact of eviction 
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Credit issues in non-foreclosure cases 

 Credit reporting companies collect names of UD 
defendants and report them to potential landlords. 
Many landlords won’t rent to tenant who has a UD 
on their record, even if they won or settled. 

 Masking = preventing UD records from being 
available for public inspection. 

 Most UD court records are masked for 60 days after 
filing, and will remain masked permanently if the 
defendant prevails within the 60 days. Otherwise the 
record becomes public after 60 days. 
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Protecting tenants’ credit after foreclosure 

 HBOR provides stronger masking protections for 
tenants contesting post-foreclosure evictions.  CCP 
1161.2 

 Post-foreclosure UDs will remain masked unless 
plaintiff prevails after trial within 60 days of filing of 
the case. This almost never happens where a tenant 
is involved.  

 For tenants with legitimate defenses to foreclosure 
eviction, case is likely to remain masked. 
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FAQs 

 What notice is required for tenants who live with the 
former owner? 
 30 days under state law  

 90 days if meet “bona fide” test under federal law 

 Security Deposits 
 Pre- and Post-foreclosure owners both liable. CC 1950.5(j) 
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Hypos 

 Joe Tenant lives in an apartment he rents from his 
mom in San Francisco. She lives in LA. Joe’s lease 
runs until December 2013. He pays market rent. 
Bank acquires the building in June 2013 and wants 
to evict him.  

 Can they?  

 

 When is the earliest they can evict him? 

 

 What if he lives in San Jose? 
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 Joe doesn’t open the notices the Bank sends 
addressed to his mom. One day the sheriff shows up 
and says he is going to lock Joe out pursuant to a 
judgment against his mom. What can Joe do? 
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Enforcement/Implementation 

 Widespread violations of PTFA, so violation of 
tenant rights under HBOR anticipated. 
 Recent report from National Law Center on Homelessness and 

Poverty found widespread PTFA violations: 

 Lack of communication from the new owner (85.9%); 

 Illegal, misleading, or inaccurate written notices (68.1%); 

 Harassment from real estate agents, law firms, or bank 
representatives (61.1%); and 

 Failure to maintain the property (64.3%). 

 Contact HBOR implementation grantees to report 
violations and get help: hbor@nhlp.org 
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Questions on Tenant Issues? 

 Contact: 
Leah Simon-Weisberg, Tenants Together 

Leah@tenantstogether.org, (415) 495-8100 

 

Madeline Howard, Western Center on Law & Poverty 

mhoward@wclp.org  (415)  625-8455 

 

 Resources: 

Training calendar and information at: Calhbor.org 
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