W N =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

- 25

26
27
28

1 Telephone: (925) 274-0200 T

Glenn H. Wechsler, State Bar No. 118456
Lawrence D. Harris, State Bar No. 153350
LAW OFFICES OF GLENN H. WECHSLER
1655 North Main Street, Suite 230

Walnut Creek, California 94596

Attorneys for Defendant .
WMC MORTGAGE CORPORATION

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF CONTRA COSTA

HERMENEGILDO J. CAPARAS and CASE NO. C09-02048
JUANITA R. CAPARAS, '
Assigned For All Purposes To:

Hon. Barry Baskin

NOTICE OF HEARING ON
DEMURRER AND DEMURRER OF
DEFENDANT WMC MORTGAGE
CORPORATIONTO PLAINTIFFS’
VERIFIED COMPLAINT;
MEMORANDUM OF POINTS AND
AUTHORITIES; REQUEST FOR
JUDICIAL NOTICE

Date:
Time:
Dept: 7
Trial: None

Plaintiffs,
v. |

WMC MORTGAGE CORPORATION, et
al.,

Defendants.

N s Nt st st st e "t st et e et e e s e s’ s’ e’

TO ALL INTERESTED PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on , 2009 at a.m./p.m., or as soon thereafter

as counsel may be heard in Department 7 of the above-entitled Court located at 725 Court St., Martinez,
California, Defendant WMC MORTGAGE CORPORATION (hereafter “Defendant”) will demur to
Plaintiffs’ verified Complaint (hereafter referred to as the "Complaint”), and more specifically to the
purported causes of action contained therein, as follows:

Defendant demurs to the First Cause of Action (Violation of Cal. Civil Code §2923.6) on the
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basis that it fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP §
430.10(e).)

Defendant demurs to the Second Cause of Action (Violation of Cal. Bus. & Prof. Code §17200)
on the basis that it fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP §
430.10(e).)

Defendant demurs to the Third Cause of Action (Breach of Covenant of Good Faith and Fair
Dealing) on the basis that it fails to state facts sufficient to constitute a cause of action as to Defendant.
(CCP § 430.10(e).)

Defendant demurs to the Fourth Cause of Action (Injunctive Relief) on the basis that it fails to
state facts sufficient to constitute a cause of action as to Defendant (CCP § 430.10(e).)

Defendant demurs to the Fifth Cause of Action (Violation of Civil Code §1572) on the basis that
it fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(c).)

Defendant demurs to the Sixth Cause of Action (Fraud) on the basis that it fails to state facts
sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(e).)

Defendant demurs to the Seventh Cause of Action (Declaratory Relief) on the basis that it fails to
state facts sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(e).)

Defendant demurs to the Eighth Cause of Action (Intentional Misrepresentation) on the basis that
it fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(e).)

Defendant demurs to the Ninth Cause of Action (To Set Aside Foreclosure) on the basis that it
fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(e).)

Defendant demurs to the Tenth Cause of Action (Violation of Cal. Civil Code §§2923.5 and
2924) on the basis that it fails to state facts sufficient to constitute a cause of action‘ as to Defendant.
(CCP § 430.10(e).)

Finally, Defendant specially demurs to the entire Complaint on the grounds of uncertainty and
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unintelligibility (CCP § 430.10(f).)

This demurrer is based on this notice, the Memorandum of Points and Authorities and the

Request for Judicial Notice filed concurrently herewith, on the papers and pleadings on file herein, and

on such other and further evidence, both oral and documentary, as may be submitted at the hearing of this
demurrer.

DATED: August 19, 2009 LAW OFFICES OF GLENN H. WECHSLER

Byﬁmbgé% |

LAWRENCE D. HARRIS
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DEMURRER

Defendant WMC MORTGAGE CORPORATION i(hereafter “Defendant”) demurs to Plaintiffs’
;rzierit;ledr Complaint (hereafter referred to as the "Complaint”), aﬁd rinore specifically to the purportedr
causes of action contained therein, as follows:

1. Defendant demurs to the First Cause of Action (Violation of Cal. Civil Code §2923.6) on
the basis that it fails to state facts sufﬁcient to constitute a cause of action as to Defendant. (CCP §
430.10(e).)

2. Defendant demurs to the Second Cause of Action (Violation of Cal. Bus. & Prof. Code
§17200) on the basis that it fails to state facts sufficient to constitute a cause of action as to Defendant.
(CCP § 430.10¢e).)

3. Defendant demurs to the Third Cause of Action (Breach of Covenant of Good Faith and
Fair Dealing) on the basis that it fails to state facts sufficient to constitute a cause of action as to
Defendant. (CCP § 430.10(e).)

4. Defendant demurs to the Fourth Cause of Action (1njunctive Relief) on the basis that it
fails to state facts sufficient to constitute a cause of action as to Defendant (CCP § 430.10(e).)

5. Defendant demurs to the Fifth Cause of Action (Violation of Civil Code §1572) on the
basis that it fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP §
430.10(e).)

6. Defendant demurs to the Sixth Cause of Action (Fraud) on the basis that it fails to state
facts sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(¢).)

7. Defendant demurs to the Seventh Cause of Action (Declaratory Relief) on the basis that it
fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP § 430.10(¢).)

8. Defendant demurs to the Eighth Cause of Action (Intentional Misrepresentation) on the

basis that it fails to state facts sufficient to constitute a cause of action as to Defendant. (CCP §
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430.10(e).)

9. Defendant demurs to the Ninth Cause of Action (To Set Aside Forecldsure) on the basis
that it fails to state fapts sufficient to constitute a cause of action as to Defendant. (CCP § 439.17(7)(7e7)1)

10.  Defendant demurs to the Tenth Cause of Action (Violation of Cal. Civil Code §§2923.5
and 2924) on the basis that it fails to state facts sufficient to constitute a cause of action as to Defendant.
(CCP § 430.10(e).)

11.  Finally, Defendant specially demurs to the entire Complaint on the grounds of uncertainty
and unintelligibility (CCP § 430.10(f).)

DATED: August 19, 2009 LAW OFFICES OF GLENN H. WECHSLER

N P>

VRENCE D. HARRIS

E:\Larry\WMC\Caparas\Notice of Demurrer
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Glenn H. Wechsler, State Bar No. 118456
Lawrence D. Harris, State Bar No. 153350
LAW OFFICES OF GLENN H. WECHSLER
1655 North Main Street, Suite 230

Walnut Creek, California 94596

|| Telephone: (925)274-0200 e

Attorneys for Defendant
WMC MORTGAGE CORPORATION

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF CONTRA COSTA

HERMENEGILDO J. CAPARAS and
JUANITA R. CAPARAS,

CASE NO. C09-02048

Assigned For All Purposes To:
Hon. Barry Baskin
Plaintiffs,
: MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
DEMURRERS OF DEFENDANT
WMC MORTGAGE CORPORATION
TO PLAINTIFFS’ VERIFIED-
COMPLAINT

V.

WMC MORTGAGE CORPORATION, et al.,
Defendants.

Date:

Time:

Dept: 7
Trial: None
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Defendant WMC MORTGAGE LLC CORPORATION (“WMC?” or “Defendant™) respectfully
submits the following memorandum of points and authorities in support of its demurrers to the
Plaintiffs’ verified Complaint (hereafter referred to as the "Complaint™).

1. SUMMARY OF THE DEMURRER

Plaintiffs cannot state causes of action against WMC for wrongful foreclosure, and various other

claims relating to the foreclosure. WMC was the original lender but was never the beneficiary or

trustee. The foreclosure statutes upon which Plaintiffs rely were not in effect at the time the foreclosure

notices were issued. Plaintiffs cannot attack the foreclosure sale, and attempt to set it aside, when they

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS - Page 1 of 10
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have not tendered the amount due. Plaintiffs have not stated a cause of action for fraud,
misrepresentation or unfair business practices relating to the underlying loan transaction. All of

Plaintiffs’ causes of action are defective, and the demurrers should be sustained without leave to amend.
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2. SHORT STATEMENT OF FACTS |

Plaintiffs HERMENEGILDO J. CAPARAS and JUANITA R. CAPARAS (“Plaintiffs”) are the
former owners of the real property Which is the subject of this action, known as 3554 Lovebird Way,
Antioch, California (“Property”) [Complaint §1]. Plaintiffs on or about July 7, 2006 executed two
promissory notes in the amounts of $640,000 (“First Note”) and $160,000 (“Second Note™),
respectively. The notes were secured by two deeds of trust encumbering the Property (“First Deed of
Trust” and “Second Deed of Trust”), which were recorded on July 19, 2006 in the real estate records of
Contra Costa County, California. [Complaint {8, 17; Request for Judicial Notice, Deeds of Trust].
Pursuant to the terms of the First Deed of Trust and the Second Deed of Trust, WMC is the “Lender”
and Defendant MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (“MERS”) is the
beneficiary thereunder, and- WESTWOOD ASSOCIATES was the ofiginal Trustee. REGIONAL-
TRUSTEE SERVICES CORPORATION (“RTSC”) is the successor trustee under the First Deed of
Trust [Complaint Y4, Exhibit A]. RTSC recorded a Notice of Default and Election to Sell on or about
May12, 2008 [Complaint 187, Exhibit A], and subsequently recorded a Notice of Trustee Sale on
August 14, 2008 [Complaint 187, Exhibit B].

3. PLAINTIFFS CANNOT STATE A CAUSE OF ACTION FOR WRONGFUL
FORECLOSURE OR VIOLATION FOR CIVIL CODE §§2923.5 ET SEQ.

Plaintiffs cannot state a cause of action for violation of Cal. Civil Code §§ 2923.5 and 2923.6, as
the statute did not take effect until Séptember 6, 2008 [Complaint §184]. The Notice of Default was
recorded on or about May 12, 2008 [Complaint 187, Exhibit A], and the Notice of Trustee Sale was
recorded on August 14, 2008 [Complaint §187, Exhibit B], before the effective date of the act.
Therefore, Cal. Civil Code §§2923.5 and 2923.6 do not even apply in this case.  Plaintiffs allege that
“Defendants’ Pooling and Servicing Agreement (PSA) contains a duty to maximize net present value to
its investors and related parties” and that “California Civil Code §2923.6 broadens and extends this PSA

duty by requiring servicers to accept loan modifications with borrowers” [Complaint 9 90-91].

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS — Page 2 of 10
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Plaintiffs have not alleged that the there is a “PSA” in this case, attached a copy or summarized its
terms; Even if such a document existed, Plaintiffs admit that the purported statutory duty they posit runs
in favor of “investors and related parties” and not to the borrower. Furthermore, the statute does not
'requiré that a lender accept any offer of a loan modification, and there is no Statutbry mandate that a
lender accept a loan modification if the “anticipated recovery under the loan modification or workout
plan exceeds the anticipated recovery on a net present value basis” [Complaint 492; Civil Code
§2923.6(a)(2)]. Furthermore, Plaintiffs’ proposal is absurd on its face and does not even meet this

standard. Plaintiffs are offering to pay 4.0% interest on a principal balance of $325,565.00 [Complaint

795]. However, there are two liens on the Property. The First Note was in the face amount of

$640.000.00 payable at an adjustable interest rate, starting at 8.0% [Request for Judicial Notice, First

Deed of Trust, Adjustable Rate Rider]. This not a tender of the full amount due on the First Note, and
Plaintiffs do not make any offer of tender at all as to the Second Note. Plaintiffs are essentially asking
the court to write down the principal balance on the First Note by over $314,000.00, to the alleged fair
market value of the propeﬁy. There is no legal basis for such a remedy, even in bankruptcy
proceedings. Plaintiffs also allege violations of the California Foreclosure Prevention Act (Civil Code
§2923.52). This code section took effect on June 15, 2009 [Complaint q185] and provides that “a
mortgagee, trustee or other person authorized to take sale shall not give notice of sale until at least 90
days after the lapse of three months as set forth in [Civ. Code §2924(a)(2)]...”. This statute also does
not apply, as the Notice of Trustee Sale was issued before the act took effect.

4. PLAINTIFFS CANNOT SET ASIDE THE TRUSTEE SALE, AND THEY HAVE NOT
TENDERED THE AMOUNT DUE.

While Plaintiffs do not allege that a foreclosure sale has taken place, they seek to “set aside a
defective and wrongful foreclosure” (ninth cause of action) and “cancellation of the sale and restitution
of the home to Plaintiffs” and to “reinstate Plaintiff on title” [Complaint, Prayer for Relief §§6, 9].
Plaintiffs cannot attack the subject trustee sale and restore their title, as they have not tendered the
amount due. A debtor must offer to do equity by making a tender or otherwise offering to pay his debt.
It has long been established that a trustor must tender the obligation in full as a prerequisite to his or her

challenge of the foreclosure sale. (Humboldt Sav. Bank v. McCleverty (1911) 161 Cal. 285, 290;

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS ~ Page 3 of 10
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Williams v. Koenig (1934) 219 Cal. 656, 660; United States Cold Storage v. Great Western Savings &
Loan Association. (1985) 165 Cal. App.3d 1214, 1222-1223.) The Complaint’s allegations do not state

a cause of action absent a presale offer to pay the full amount of the debt. (MC4, Inc. v. Universal

Diversiﬁed Enterprises Corp. (1972) 27 Cal. App.3d 170, 177.) “Some disposition on the part of
[plaintiff] to do equity by tendering the amount of the debt due is a prerequisite to [a] demand for
judgment cancelling the trustee’s sale.” (/bid.) Plaintiffs cannot invoke the jurisdiction of a court of
equity to set aside a trustee’s sale when the pleadings show no tender of péyment of the full obligation
for which the property was secured or an offer in good faith to pay and that implicit in such offer must
be the ability to pay. (Karisen v. American Savings & Loan Assoéiation. (1971) 15 Cal.App.3d 112,
117) -The.applica_ble law is set forth in Mack v. Golino (1950) 95 Cal.App.2d 731, which refers to
Holland v. Pendleton Mtg. Co. wherein the court held that:

Even if the sale should be regarded as voidable, it appears that a
tender of the amount due on the obligation was not made. Therefore,
even if the sale should be regarded as voidable, it should not be set
aside since the plaintiff failed to offer to do equity. (95 Cal.App.2d at
735, emphasis added.)

In Karlsen v. American Savings & Loan Association (1971) 15 Cal.App.3d 112, plaintiff filed a
Complaint to Set Aside a Trustee’s Deed. The case was decided via Judgment on the pleadings, on the
basis that the plaintiff had not made a valid tender. In that case, plaintiff’s “tender” consisted of an offer

to pay the lender rather than an actual tender of the full amount of the debt. The Karlser Court held that

a tender dependent upon a future refinance of the property was not a valid tender. The court stated that:

The basic rule is that an offer of performance is of no effect if the
person making it is not able to perform. (citations) Simply put, if the
offeror ... is without the money necessary to make the offer good and
knows it .. the tender is without legal force or effect!. (15
Cal.App.3d at 117, emphasis added)

' The Court also held that negotiations concerning a possible refinance did not constitute a

tender. (15 Cal.App.3d at 118.)

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS - Page 4 of 10
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Accordingly, the face of the Complaint shows no “valid and viable tender”, which, as set forth in

Karlsen is “essential” to such an action. (Ibid.) Plaintiffs cannot set aside the trustee sale or the trustee’s

| deed, as Plaintiffs have not alleged any defect in the sale, and have not tendered the full amount due. 7

The demurrers must be sustained without leave to amend.

5. PLAINTIFFS CANNOT STATE A CAUSE OF ACTION FOR INTENTIONAL
MISREPRESENTATION OR FRAUD.

To state a cause of action for fraud under California law, Plaintiff must allege each and every
element of fraud, both factually and specifically, to establish a fraud and deceit claim against Defendant.
Plaintiffs have failed to do so. The essential allegations for a fraud and deceit claim are false
representation as to a material fact, knowledge of its falsity, intent to defraud, justifiable reliance and
resulting damage. “The absence of any one of these elements will preclude recovery.” (Wilhelm v.
Pray, Price, Williams & Russell, (1986) 186 Cal.App.3d 1324, 1332.) It is well settled that a fraud and
deceit cause of action is subjected to a strict pleading standard'because of its nature as a serious attack
upon a defendant’s character. (Committee on Children's Television, Inc. v. General Foods Corp., (1983)
35 Cal.3d 197, 216.) Every element of fraud must be alleged in full, féctually and specifically. The
policy of liberal construction of pleading will rot be invoked to sustain a pleading defective in any
material respect. (Wilhelm v. Pray, Price, Williams & Russell, supra, 186 Cal.App.3d 1324, 1332,
emphasis added.) With respect to the element of misrepresentation, “[t]his particularity requirement
necessitates pleadings facts which ‘show how, when, where, to whom, and by what means the
representations were tendered.”” (Stansfield v. Starkey, (1990) 220 Cal.App.3d 70, 74.) Further, where
the complaint alleges fraud against a corporation, such as demurring Defendants, “[t]he requirement of
specificity . . . requires the plaintiff to allege the names of the persons who made the allegedly
fraudulent representations, their authority to speak, to whom they spoke, what they said or wrote, and

when it was said or written.” (Tarmann v. State Farm Mut. Auto. Ins. Co., (1991) 2 Cal.App.4th 156,

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS — Page 5 of 10
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158). (Emphasis added.) Without specific allegations of specific facts to show misrepresentation and
falsity by each particular defendant, Plaintiffs’ cause of action for fraud must fail as a matter of law.
(See, BAJI No. 12.31; Wilhelm v. Pray, Price, Williams & Russell, supra, 186 Cal.App.3d at p. 1331) 7
Plaintiffs have not met these strict pleading standards. They allege that “documents were not provided
to the trustee that showed that REGIONAL or HOMEQ or MERS was the beneficiary...” [Complaint
9145]. In the same vein is the allegati_on that “documents were not provided to the trustee that showed
that any of the Defendants was the beneficiary and entitled to the payments” [Complaint §177]. This is
pure supposition. Plaintiffs are in no position to know what was provided to RTSC. The deeds of trust

executed by Plaintiffs recited that MERS is the beneficiary, and RTSC, as the successor trustee, is |

entitled to enforce the Deed of Trust. Civil Code §2924(a)(1) provides that “[t]he trustee, mortgagee, or
beneficiary, or any of their authorized agents” may commence the nonjudicial foreclosure process by
recording and servicing a notice of default. Plaintiffs also allege that:

WMC ... made the loan to Plaintiffs by marketing and extending adjustable-rate

mortgage (“ARM”) products to Plaintiffs in an unsafe and unsound manner that

greatly increases the risk that Plaintiffs would default on the loan... did not

properly consider the Plaintiffs’ ability to meet his overall level of indebtedness. ..

and making Plaintiffs a mortgage loan without adequately considering the
Plaintiffs’ ability to repay the mortgage according to its terms.

[Complaint §149]

Plaintiffs posit a duty where none exists, and there is certainly no frand alleged, or failure to
disclose under any state or federal lending statute or regulation. What Plaintiffs are essentially saying is
that WMC has a fiduciary duty to look out for the interests of Plaintiffs, and that is not the law. “It has
long been regarded as ‘axiomatic that the relationship between a bank and its depositor arising out of a
general deposit is that of a debtor and creditor.”” (Price v Wells Fargo Bank, (1989) 213 Cal.App.3d
465, 476.) “A debt is not a trust and there is not a fiduciary relation between debtor and creditor as

such.” The same principle should apply with even greater clarity to the relationship between a bank and

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS — Page 6 of 10
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its loan customers.” “The relationship between a lending institution and its borrower-client is not

fiduciary in nature.” (Price at 476-478.) A commercial lender is entitled to pursue its own economic

interests in a loan transaction. (Kruse v. Bank of America, (1988) 202 Cal.App.3d 38, 67.) This right is

inconsistent with fiduciary obligations which require the fiduciary knowingly agree to subordinate its

interests to act on behalf of and for the benefit of another.” (Committee on Children's Television, Inc.

v. General Foods Corp., (1983) 35 Cal.3d 197, 221.) WMC has no such duty to Plaintiffs and therefore
has not breached any duty. Plaintiffs’ fraud, intentional misrepresentation and “violation of Civil Code
§1572” causes of action fail, and the demurrers should be sustained.

6. PLAINTIFFS HAVE FAILED TO STATE A CAUSE OF ACTION FOR VIOLATION OF
BUS. & PROF. CODE §17200 ET SEQ.

Bus. & Prof. Code § 17200 prohibits unfair competition, which is defined as “any unlawful,
unfair or fraudulent business act or practice.” Since § 17200 is written in the disjunctive, it establishes
three varieties (or “prongs™) of unfair competition%acts or practices which are unlawful, or unfair, or
fraudulent. See, e.g., Bernardo v. Planned Parenthood Federation of America, (2004) 115 Cal.App.4th
322; and Shvarts v. Budget Group, Inc., (2000) 81 Cal.App.4th 1153. Unlawful acts or practices should
always be alleged in terms of the specific law or laws violated, making clear that violation of law is a
basis of the claim. See, e.g., People v. McKale (1979) 25 Cal.3d 626; Khoury v. Macy'’s of California,
Inc., (1993) 14 Cal.App.4th 612; Silicon Knights, Inc. v. Crystal Dynamics, Inc., (N.D. Cal. 1997) 983
F.Supp. 1303. Fraudulent acts or practices must be set forth with specificity as to the misrepresentation
or misleading conduct. See, e.g., Quelimane Co., Inc. v. Stewart Title Guaranty Co., (1998) 19 Cal. 4th
26; Committee on Children’s Television, Inc. v. General Foods Corp., (1983) 35 Cal.3d 197. Unfair
acts or practices should be allegéd in accordance with a statutory basis or else the nature of the anti-
competitive conduct should be déscribed. See, e.g., Perdue v. Crocker National Bank, (1985) 38 Cal. 3d
913; and Gregory v. Albertson’s, Inc., (2002) 104 Cal. App.4th 845; Rubio v. Capital One Bank (USA),

N. 4. (2008) 572 F.Supp.2d 1157, 1168. Plaintiffs have failed to allege any facts showing that

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS - Page 7 of 10




[y

\ooo\lo_\m.;;gwt\)

N [\ N N N [\®] &) — —_ — f— — —_ = p—t p— ot

Defendants engaged in any business act or practice that is prohibited by statute, a predicate for Plaintiffs

to prevail on a cause of action for unfair business practices under Bus. & Prof. Code §17200. The

demurrers should be sustained without leave to amend.

7. PLAINTIFFS CANNOT STATE CAUSES OF ACTION FOR BREACH
CONTRACT OR OF THE IMPLIED COVENANT OF GOOD FAITH AND
FAIR DEALING. '

Plaintiffs cannot state a cause of action for breach of contract or of the implied covenant on the
facts alleged. Plaintiffs allege that “commencement of foreclosure proceeding. .. without the production
of documents demonstrating the lawful rights for the foreclosure constitutes a breach of the covenant”
[Complaint §112]. There is no duty of WMC to “produce” anything. WMC is not the beneficiary or the
trustee, and did not initiate the foreclosure proceedings. As stated above, MERS is the beneficiary, and
RTSC, as the successor trustee, is entitled to enforce the Deed of Trust [Civil Code §2924(a)(1)].
Furthermore, no cause of action can be étated based on the breach of the covenant of good faith and fair
dealing outside of the insurance context as a matter of law. Outside of that context, there is no “special
relationship” giving rise to a fiduciary duty. Jonathan Neil & Associates, Inc. v Jones, (2004) 33 Cal.
4th 917, 937. There is no tort for the breach of the implied covenant of good faith and fair dealing
outside of an insurance contract. See Cates Construction, Inc. v Talbot Partners (1999) 21 Cal. 4th 28.
No California court has found a special relationship outside of the insurance context. Foley v Interactive
Data Corp. (1988) 47 Cal. 3d 654. As the transaction described in the Complaint is a real estate
financing transaction, the implied covenant of good faith and fair dealing does not apply. The demurrers
should be sustained without leave to amend.

8. THE COMPLAINT FAILS TO STATE A CAUSE OF ACTION FOR
DECLARATORY RELIEF

While a party claiming an interest in property may bring a declaratory relief action under Cal. Code
of Civ. Proc. §1060, the complaint must specifically allege the existence of an actual, present
controversy between the parties with respect to the property, and must allege the underlying facts of the

respective claims concerning the dispute or controversy. City of Cotati v. Cashman (2002) 29 Cal.4™

69, 79. A court may sustain a demurrer to a declaratory relief cause of action on the grounds that the

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS - Page 8 of 10
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complaint fails to allege an actual or present controversy, or if it determines that a judicial declaration is

not “necessary or proper at the time under all the circumstances.” CCP §1061; DeLaura v. Beckett

| (2006) 137 Cal.App.4™ 542, 545. As none of Plaintiffs’ claims of statutory violations are meritorious as

set forth herein, there are no grounds stated for declaratory relief under California law. In this case, no
“actual controversy” exists, and the demurrers must be sustained.

9. THE COMPLAINT FAILS TO STATE A CAUSE OF ACTION FOR
INJUNCTIVE RELIEF.

Under California law, an “injunction” is a remedy, not a cause of action. (CCP §525)
“Injunctive relief is a remedy and‘not, in itself, a cause of action, and a cause of action must exist before
injunctive relief may be granted. Williams v. Southern P. R. R. Co., 150 Cal. 624 [89 P. 5991.)” Shell Oil
Co. v. Richter (1942), 52 Cal. App. 2d 164, 168. In order to obtain an injunction, a proponent must
make a showing of (1) the likelihood of success oﬁ the merits at trial; and (2) that the relative balance of
harm that is likely to result from the granting or denying the injunction favors the moving party. See
Robbins v. Sup. Ct. (1985) 38 Cal.3d 199, 206; Civil Code §526; Butt v. State of California (1992) 4
Cal.4™ 668-677-678; Jessen v. Keystone Savings & Loan Association, (1983) 142 Cal. App. 3d 454.)
Plaintiffs cannot succeed on the merits because, as set forth more fully below, Plaintiffs have not alleged
any facts which would constitute a statutory or other defect in the foreclosure proceedings. Since
Plaintiffs cannot succeed on the merits, an injunction should not lie, and the demurrer must be sustained

without leave to amend.

10. PLAINTIFFS’ ENTIRE COMPLAINT FAILS AGAINST DEFENDANTS
BECAUSE IT IS UNCERTAIN AND UNINTELLIGIBLE

Code of Civil Procedure § 430.10(f) states in pertinent part: “The party against whom a
complaint has been filed may object, by way of demurrer as provided in Section 430.30, to the pleadings
on the following grounds: (f) The pleading is uncertain. As used in this subdivision “uncertain” includes
ambiguous and unintelligible.” The complaint is uncertain in that it does not include a “statement of the

facts constituting the cause of action, in clear and concise language” [CCP §425.10(a)(1)]. A demurrer

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRERS — Page 9 of 10
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for uncertainty will be sustained where the complaint is so vague and ambiguous that the defendant

cannot reasonably respond; i.e. he or she cannot reasonably determine what issues must be admitted or

|| denied, or what counts or claims are directed against him. (Khoury v. Maly’s of California, Inc., (1983)

14 Cal.App.4th 612, 616.) A complaint is subject to demurrer for uncertainty where there are multiple
Defendants, and the complaint does not specify which Defendants committed the acts complained of, or
to whom the cause(s) of action are directed. Williams v. Beechnut Nutrition Corp. (1986) 185
Cal.App.3d 135, 139 [fn.2]. Piaintiffs fail to identify which Defendants are included in their collective
use of the term “Defendants” in each cause of action. All the causes of action in Plaintiffs’ complaint
are defective against Defendant as a matter of law and the demurrer should be sustained without leave to

amend.

DATED: August 19, 2009 LAW OFFICES OF GLENN H. WECHSLER

LAWRENCE D. HARRIS -

E:ALarry\WMC\Caparas\MPA Demurrer.doc
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Glenn H. Wechsler, State Bar No. 118456
Lawrence D. Harris, State Bar No. 153350

2 ||LAW OFFICES OF GLENN H. WECHSLER
1655 North Main Street, Suite 230
3 || Walnut Creek, California 94596
, Telephone: (925) 274-0200 L _
4
Attorneys for Defendant
5 || WMC MORTGAGE CORPORATION
6
7 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
-8
IN AND FOR THE COUNTY OF CONTRA COSTA
9
10 _
HERMENEGILDO J. CAPARAS and ) CASENO. C09-02048
11 |{JUANITA R. CAPARAS, )
) Assigned For All Purposes To:
12 )  Hon. Barry Baskin
Plaintiffs, )
13 ) REQUEST FOR JUDICIAL
V. ) NOTICE IN SUPPORT OF
14 )  DEMURRERS TO PLAINTIFFS’
WMC MORTGAGE CORPORATION,et ) VERIFIED COMPLAINT
15 |jal, ) : :
) Date:
16 Defendants. ) Time:
) Dept: 7
17 )  Trial: None
)
18
19
20 Defendant WMC MORTGAGE CORPORATION (hereafter “Defendant”) hereby requests the
21 {|court pursuant to Evidence Code § 452 to take judicial notice of the following documents, and the
22 || contents thereof, copies of which are attached hereto:
23 1. Attached hereto as Exhibit A and incorporated herein by this reference is a true and
24 correct copy of the First Deed of Trust on the subject Property; and
25 | |
1
26
1
27
08 1

REQUEST FOR JUDICIAL NOTICE - PAGE 1 0F 2
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2. Attached hereto as Exhibit B and incorporated herein by this reference is a true and

correct copy of the Second Deed of Trust on the subject Property.

DATED: August 19, 2009

GALARRY\WMC\CAPARAS\RIN.DOC

* LAW OFFICES OF GLENN H. WECHSLER

TAWRENCE D. HARRIS N\
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‘Return Tov
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C0STA Co Recorder Office
%EE%%NL IER Clerk—Recorder
DOC~ 2006-022

fAcct 2~ Chicago Title

Wednesday, JUL 19, 2008 08:00:00

WNC_MORTGAGE CORE. Hodnes ey aioD | $20.00IREC  $24.00

3100 THORNTON AVENUE TCF  $18.0010AF  $1.80IREF  §0.20
o f 003328378 -
BURBANK, CA 91504 TR $55.00 NbrlealRle-

Attn: {WHOLEEBALE)

Prepared By:_
DORNA RISELIRG '

WMC MORTGAGE CORP. -
3100 THORNTON AVENUB

W

BURBANK, CA 91504 -

REGORDING REOUES_TED BY
CRICAGO TITLE COMPANY

Tk 39107 577
Eegow b Lioodsy

[Space Above This Line For Recording Data]

DEED OF TRUST CAPARAS .

Serv #: 11606566 Loan #1 11606566

‘ MIN: 100136300116065664
DEFINITIONS PIN; 075-422-003,
Words used in multiple sections of this document are defined below and other words are defined in Sections 3,
11,13, 18, 20 and 21. Cenain rules regarding the usage of words used in this document are also provided in
Section 16.
(A) “Security Instrument™ means this document which is dated July 7, 2006
all Riders to this document.
(B) “Borrower” is HERMENEGILDO J. CAPARAS AND JUANITA R. CAPARAS,
HUSBAND AND WIFE A5 JOINT TENANTS

, together with

Borrower is the trustor under this Security Instrument.
{O) “Lender”is WMC MORTGAGE CORP.

Lenderisa Corporation
CALTIFORKIA

ANGELES, CA 90054-0089 .
D) “Trustee™ is WESTWOOD ASSOCIATES, A CALIFORNIA CORPORATION

organized and existing under the laws of

. Lender's addressis  p.0, BOX 54089, 108

Form 3005 1/01
(page 1 of 14 pages) -
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(E) “MERS” is Morigage Electronic Registration Systers, Inc. MERS is a separate corporation that is acting
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under thls

- Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address and

telephone number of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.

(F) “Note” means the promissoty note signed by Borrower and dated  July 7, 2006 ~ . The Note -
states that Borrower owes Lender

8ix Hundred Forty Thousand Xind 00/100

Dollars (US.$ 640,000.00 )plus imterest. Borrower has promised to pay this dcbt in regular Periodic .
Payments and to pay the debt in full not later than August 1, 2036

(G) “Property” means the' property that is described below under the headmg “Transfer of Rights in
the Property.”

(H) “Loan” means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due
under the Note, and a}t sums due under this Security Instrament, plus interest,

() “Riders" means all Riders to this Security Instrument that are executed by Borrower. The following Riders
are to be executed by Borrower [check box es applicable]:

(d AdjustableRateRider [ Condominium Rider [ Second Hore Rider
[} Balloon Rider - [3 Pleoned Unit Development Rider [ Biweekly Payment Rider
{1 1-4 Family Rider [x] Other(s) [specify] Balloon Rider

(N) “Applicable Law™ means all controlling applicable federal, state and local statutes, regulations, ordinances
and admmistmtive rules and orders (that have the effect of law) as well as all applicable final, non-appealable
judicial opinions.”

(K) “Commumity Asseciation Dues, Fees, and Assessments™ means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners association or
similar organization.

(L) “Flectronic Funds Transfer” means any transfer of funds, other than a transaction ongmatcd by check,
drafl, or similar paper instrument, which is initiated through an electronic terminal, telephonic. instrument,
computer, or magnetic tape so as fo order, instruct, or authorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine transactions,
transfers initiated by telephone, wire transfers, and antomated clearinghouse transfers.

(M) “Escrow Items” means those items that are deseribed in Section 3,

(N) “Miscellancous Procecds™ means any compensation, setilement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) damage 1o,
or destruction of, the Property; (i) condemnation or other taking of all or any part of the Property;
(iiii) conveyance in licu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.

(0) “Mortgage Insurance”™ means insurance protectmg Lender against the nonpayment of, or default on, the Loan.
(P) “Periodic Payment™ means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument. _

(Q) “RESPA" means the Real Estate Settlement Procediires Act (12 U.S.C. §2601 et seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter. As used in this Security Instrument,
“RESPA” refers to all requirements and restrictions that are imposed in regard 1o a “federally. related mortgage -
loan” even if the Loan does not qualify as a “federally related mortgage loan” under RESPA.

{R) “Successor in Interest of Borrower™ means any party that has taken title to the Property, whether or not
that party has assumed Borrower’s obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (sol¢ly as nominee for Lender and Lender's successors and
assigns) and the successors and assigns of MERS, This Security Instrument secures to Lender: (i) the repayment
of the Loan, and all renewals, extensions and modifications of the Note; and (if) the performance of Bomower's

CALIFORNIA-Single Family-Fannle Mae/Freddie Mac UNIFORM INSTRUMENT  Form 3005 1/0t (page 2 of 14 pages)
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covenants and agreements under this Security. Instrument and the Note. For this purpose, Borrower irrevocably
grants and conveys to Trustee, in trust, with power of sale, the following described property located in the
COUNTY of CONTRA COSTA :
[Type of Recording Jurisdiction] , [Name of Recording Jurisdiction}

LEGRL DESCRIPTION ATTACHRD HERETO AND MADE A PART HEREOF AND
KNOWN AS EXHIBIT 'A'.

which cunenlly has the addr&is of 3554 LOVEBIRD WAY

[Street] .
ANTIOCH . , California 94509 {“Property Address”):
[City] [Zip Code]

TOGETHER WITH all the improvements now or hereafter erected on the pmperty. and all easements,

appurtenances, and fixtures now or hereafier a part of the property. All replacements and additions shall also be
covered by this Security Instrument. All of the forcgoing is referred to in this Seccurity Instument as
the “Property.” Borrower understands and agrees that MERS holds only legal titls to the interests granted by
Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nomineg for
Lender and Lender’s successors and assigns) has the right: to exercise any or alt of those interests, including, but
not limited to, the right to foreclose and sell the Property; and to take any action required of Lender including, but
not limited to, releasing and canceling this Security Instrument,

. BORROWER COVENANTS that Barrower is lawfully seised of the estate hereby conveyed and has the right to
grant and convey the Property and that the Property is unencumbered, except for encumbrances of record.
Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to
any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform cavenants for national use and non-uniform covenants with
limited variations by jurisdiction to constitute a uniform security instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any

prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items

pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S. currency.
However, if any check or other instrument received by Lender as payment under the Note or this Security
Instrument is retumed to Lender unpaid, Lender may require that any or all subsequent payments due under the
Note and this Security Instrument be made in one or more of the following forms, as selected by Lender: (a) cash;
(b) money order; (c) certified check, bank check, treasurer's check or cashier’s check, provided any such check is

drawn upon an institution whose deposits are insured by a federal agency, instrumentality, or entity; or .

(d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location desngnatcd in the Note or at such
other location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender
may retarn any payment or partial payment if the payment or partial payments are insufficient to bring the Loan
current. Lender may accept any payment or partial payment insufficient to bring the Loan current, without waiver
of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in the future, but
Lender is not obligated to apply such payments at the time such payments are accepted. If each Periodic Payment
is applied as of its scheduled due date, then Lender need not pay interest on unapplied funds, Lender may hold
such unapplied funds until Borrower makes payment to bring the Loan current. If Borrower does not do so within

CALIFORNIA--Single Family~Fannie Mae/Freddie Mac UNIFORM INST: RUMENT Form 3005 1701 (page 3 of 14 pages)
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a.reasonable_period of time, . Lender shall sisher apply such funds or retum them to Borrower. I€ not #pplied
earlier, such funds will be applied to the outstanding principal balance under the Note' immediately prior to
foreclosure. No offset or claim which Borrower might have now or in the future against Lender shal relieve
Borrower from making payments due under the Note and this Security Instrument or performing the covenants
‘and agreements secured by this Séourity lnstrument. .

2. Application of Payments or Proceeds. Except as otherwise described in this Section2, all f
payments accepted and applied by Lender shall be applied in the following order of priority: {a) interest due
under the Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be
applied to each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied
first to late charges, second to any other amounts due under this Security Insuument, and then to reduce the
principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Penodlc Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the late
charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from !
Borrower to the repayment of the Pericdic Payments if, and to the extent that, each payment can be paid in full, i
To the extent that any excess exists afier the payment is applied to the full payment of one or more Periodic
Paymenis, such excess may be applied to any late charges due, Vohntary prepayments shall be applied first to
any prepayment charges and then ag described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the
Note shall not extend or postpone the duc date, or change the amount, of the Periodic Payments.

3. Funds for Escrow-Itéms. Bomower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the “Funds™ to provide for payment of amounts due for:
(8) taxes and assessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; {c) premiims for
any and al} insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, or any
sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in accordance with
the provisions of Section 10. These items are called “Escrow Items.” At origination or at any time durin g the term
of the Loan, Lender may require that Community Association Dues, Fees, and Assessments, if any, be escrowed
by Borrower, and such dues, fees and assessments shall be an Escrow Jtem. Borrower shall promptly furnish to
Lender all notices of amounts to be paid under this Section. Borrower shall pay Lender the Funds for Escrow
ltems unless Lender waives Borrower's obligation to pay the Funds for any or all Escrow Items. Lender may

‘waive Borrower’s obligation to pay to Lender Funds for any or all Escrow ltems at any time. Any such waiver
may only be in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the
smounts due for any Escrow ltems for which payment of Funds has been waived by Lender and, if Lender
requires, shall furnish to Lender receipts evidencing such payment within such time period as Lender may
require, Borrower's obligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase “covenant and agreement” is
used in Section 9, If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and Borrower fails
to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9 and pay such amount
and Borrower shall then be obligated under Section'9 to repay to Lender any such amount, Lender may revoke
the waiver as to any or all Escrow Items at any time by a notice given in accordance with Section 15 and, upon
" such revocation, Borrower shall pay to Lender afl Fands, and in such amounts, that are then required under this
Section 3. '

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender'to apply
the Funds at the §me specified under RESPA, and (b) not to exceed the maximum amount a fender can require *
under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable
estimates of expenditures of foture Escrow Items or otherwise in accordance with Applicable Law.

The Funds shall be held in an iostitution whose deposits are-insured by a federal agency, instrumentality,
or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home
Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA,
Lender shall not charge Borrower for holding and applying the Funds, anmually analyzing the escrow account, or
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verifying. the Escrow-Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits

Lender to make such a charge. Unless an agreement is made in writing or Appllcable Law requires interest to be
paid on the Funds, Lender shall not be required to pay Borrower any interest or eamings on the Funds. Borrower
and Lender can agree in writing, howaver, that interest shall be paid on the Funds. Lender shall give 1o Borrower,
without charge, an annual accounfing of the Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower
for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined under
RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount
necessary 1o make up the shortage in accordance with RESP A, but in no morg than 12 monthly payments, If there
is'a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify Borrower as required by
RESPA, and Borrower shall pay to Lender the amount necessary to make up the deficiency in accordance with
RESPA, but in no more than 12 monthly payments.

Upon payment in full of ‘3l sums secured by this Security Instrument, Lender shall promptly refund to
Borrower any Funds held by Lender.

4. Charges; Liens, Borrower shall pay all taxes, assessments, charges, fines, and impositions

- attributable to the Property which can attain priority over this Security Instrument, leasehold payments-or ground

rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that
these items are Escrow lfems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
defends against enforcement of the lien in, legal proceedings which in Lender’s opinion operate to prevent the
enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded; or
{c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this Security
Instrument, If Lender determines that any part of the Property is subject to a lien which can attain priority over
this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days of the date on
which that notice is given, Borrower shall satisfy the lien or take one or more of the actions set forth above in this
Section 4.

Lender may require Borrower to pay & one-time charge fora real estate tax verification and/or reporting
service used by Lender in connection with this Loan.

S. Property Insurance. Borrower shall keep the improvements now existing or hereafier erected on
the Property insured against loss by fire, hazards included within the term “extended coverage,” and any other
hazards inctuding, but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance
shall be maintained in the amounts (including deductible levels) and for the periods that Lender requires, What
Lender requires pursuant to the preceding sentences can change during the term of the Loan. The insurance
carrier providing the insurance shall be chosen by Bomower subject to Lender's right to disapprove Borrower's
choice, which right shall not be exercised unreasonably, Lender may requise Borrower to pay, in connection with
this Loan, either: (a) a one-time charge for flood zone determination, certification and tracking services; or (b) a
one-time charge for flood zone determination and certification services and subsequent charges each time
remappings or similar changes occur which reasonably might affect such determination or certification. Borrower
shall also be respomsible for the payment of any fees imposed by the Federal Emergency Management Agency in
connection with the review of any floed zone determination resulting from an objection by Borrower.

1f Borrower- fails to maintain any of the coverages described above, Lender may obtain insurance

coverage, at Lender's option and Borrower's expense, Lender is under no obligation to purchase any particular
type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not protect
Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk, hazard or lability
and might provide greater or lessér coverage than was previously in effect. Borrower acknowledges that the cost
of the insurance coverage so obtained might significantly exceed the cost of insurance that Borrower could have
obtained. Any amounts disbursed by Lender under this Section 5 shall became additional debt of Borrower
secured by this Security Instnument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting payment.
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-~ Allinsurance policies-required by. Lender and rengwals of such policies shall be subject to Lender's right
to disapprove such policies, shall inchide a standard mortgage clause, and shall name Lender as mortgagee and/or
es an additional loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the
holder of the Note up to the amount of the outstanding loan balance, Lender shall have the right to hold the
pohcxcs and renewal certificates. ‘if Lender requires, Borrower shall promply give to Lender all receipts of paid
premiums and renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by
Lender, for damage to, or destruction of, the Property, such policy shall include 2 standard morigage clause and
shall name Lender as morigagee and/or as an additional loss payee and Borrower further agrees o generally
assign rights to insurance proceeds to the holder of the Note up to the amount of the outstanding loan balance.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may
makc proof of loss if not made promptly by Borrower Unlcss Lender and Burrower otherwise agree in writing.
restoration or repair of Ihc Property 'if the restoration or repair is economically feasible and Lender's security is
not lessened. During such repair and restoration period, Lender shall have the right to hold such insurance
procesds until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is completed.
Unless an agreement is made in writing or Applicable Law requires interest to be paid on such insurance
proceeds, Lender shali not be required to pay Borrower any interest or earnings on such proceeds. Fees for public
adjusters, or other third parties, retained by Borrower shall not be paid out of the insurance proceeds and shall be
the sole obligation of Borrower. If the restoration or repair is not economically feasible or Lender's security
would be lessened, the insurance proceeds shall be applied to the sums secured by this Security Instrumeat,
whether or not then due, with the excess, if any, paid to Borrower. Such i insurance praceeds shall be applied in
the order provided for in Section2.

1f Borrower abandons the Property, Lender may file, negotiate and seﬂle any available insurancé claim

" and related matters. If Borrower does not respond within 30 days 10 a notice from Lender that the insurance

carrier has offered to seftle a claim, then Lender may negotiate and settle the ¢laim. The 30-day period will begin
when the notice is given. In either event, or if Lender acquires the Property under Section 22 or otherwise,
Bormower hereby assigns to Lender (a) Borrower’s rights to any insurance proceeds in an amount not to exceed
the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower’s rights (other than
the right to any refund of uneamed premiums paid by Bomower)under all insurance policies covering the
Property, insofar as such sights are applicable to the coverage of the Property. Lender may use the insurance
proceeds either to repair or restore the Property or to pay amounts unpaid under the Note or this Security

Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the Property
as Borrower's principal residence for at least one year after the date of occupancy, unless Lender otherwise
agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances exist
which are beyond Borrower's control.

7. Preservatlon, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage” or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent the
Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to
Section 5 that repair or restoration is not economically feasible, Borower shall promptly repair the Property if
damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in connection
with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring the
Property only if Lender has released proceeds for such purposes, Lender may disburse proceeds for the repairs
and restoration in a single payment or in a series of progress payments as the work is completed. If the insurance
or condemnation proceeds are not sufficient to repair or restore the Property, Borrawer is not relieved of
Borrower’s obligation for the completion of such repair or restoration. '
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Lender or is agent may make reasonable entries upon and inspections of the Property. If it has

 reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give

Borrower notice at the time of or prior [o such an inferior inspection speclfymg such reasonable cause, -

8, Borrower’s Loan Apphcauon. Borrower shall be in defaolt if, during the Loan application
process, Borrower or any persons ‘or entities acting at the direction of Borrower or with Borrower’s knowledge or
consent gave materially false, misleading, or inaccurate information or statements to Lender (or failed to provide
Lender with material infomlation) in connection with the Loan. Material representations include, but are not
limited to, representations concerning Borrower's occupancy of the Property as Borrower’s principal residence.

9. Protection of Lender’s Interest in the Property and Rights Under this Security Instrument, If
{a) Borrower fails to perform the covenants and agreements contained in this Security [nstrument, (b) there is a
fegal proceeding that might significantly affect Lender’s interest in the Property and/or rights under this Security .
Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a lien
which may attain priority over this Security Instrument or to enforce laws or regulations), or {c) Borrower has

"abandoned the Property then Lender may do and pay for whatever is reasonable or appropriate (o protect

Lender's interest in the Property and rights under this Security Instrument, including protecting and/or assessing
the value of the Property, and securing ‘and/or repairing the Property. Lender’s actions can include, but.are not
limited to: (a) paying any sums secured by a lien which has priority over this Security nstrument; (b) appearing
in court; and (c) paying reasonable attorneys® fees to protect its interest in the Property and/or rights under this
Security Instrument, including its secured position in & bankruptcy proceeding. Securing the Property includes,
but is not limited to, entering the Praperty to make repairs, change locks, replace or board up doors and windows,
drain water from pipes, eliminate building or other code violations or dangerous conditions, and have utilities
tumed on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so, It is agreed that Lender incurs no Imblhty for not taking any or all actions
authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall b_ecome additional debt of Borrower
secured by this Security Instument. These amounts shall bear interest at the Note rate from the date of

_disbursement and shall be payable, with such interest, wpon notice from Lender to Borrower requesting payment.

If this Security Instrument is on & leasehold, Borrower shall comply with all the provisions of the lease.
Borrower shall not surrender the leasehold estate and interests herein conveyed or terminate or cancel the ground
lease. Borrower shall not, without the express written consent of Lender, alter or amend the ground lease. If
Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge tnless Lender agrees to
the merger in writing,

10. Mortgage Insurance, If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Morigage Insurance in effect. 1f, for any reason, the
Mortgage Insurance coverage required by Lender ceases to be available from the morigage insurer that previously

provided such insurance’ and Borrower was required to make separately designated payments toward the

premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage substantially
equivalent to the Mortgage Insurance previously in effect, at & cost subslantially equivalent to the cost to
Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer selected by Lender.
If substantially equivelent Mortgage Insurance coverage is not available, Borrower shall continue to pay to
Lender the amount of the separately designated payments that were due when the insurance coverage ceased'to be

. in effect. Lender will accept, use and retain these payments as a non-refundable loss reserve in liew of Mortgage

Insurance. Such loss reserve shall be non-refimdable, notwithstanding the fact that the Loan is ultimately paid in
full, and Lender shall not be required to pay Borrower any interest or earnings on such loss reserve. Lender can
no longer require loss reserve payments if Mortgage Insurance coverage (in the amount and for the period that
Lender requires) provided by an insurer selected by Lender agaid becomes available, is obtained, and Lender
requires scparately designated payments toward the premiums for Mortgage Insurance. If Lender required
Mortgage Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to maintain
Morigage Insurance in effect, or to provide a non-refundable loss reserve, until Lender’s requirement for
Mortgage Insurance ends in accordance with any written agreement between Borrower and Lender providing for
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such -termination or until termination- is rec[mred by Applicable Law. Nothing in this Section 10 affecls
Borrower’s obligation to pay interest at the rafe provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may
incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Morigage Insurance.

Mortgage insurers evaluate their total risk on all such insurence in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements are on
terms and conditions that are satisfactory to the morigage insurer and the other party (or parties) to these

“agreements. These agreements may require the mortgage insurer to make payments vsing any source of funds that

the mortgage insurer may have available (whxch may include funds obtained from Mortgage Insurance
premiums),

As a result of these agreements, Leader, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from
(or might be characterized as) a pomon of Borrower’s payments for Mortgage Insurance, in-exchange for sharing
or modifying the mortgage insurer's rigk, or reducing losses. If such apreement provides that an affiliate of
Lender takes a share of the insurer's risk in exchange for a share of the premiums paid to the insurer, the
arrangement is ofien termed “captive reinsurance.” Further:

(a) Any such agreements will not affect the amounis that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. ~ .

(b) Any such agreements will not affect the rights Borrower has - if any — with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law, These riglhts may

‘include the right to recelve certain disclosures, to request and obtain cancellation of the Mortgage

Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive 4 refund -of any
Mortgage Insurance prem{ums that were unearned at the time of such cancéllation or termination.

11. Assignment of Miscellaneous Proceeds, Forfeiture., All Miscellaneous Proceeds are hereby
assigned fo and shall be paud to Lender.

I£ the Property is damaged, such Misceflaneous Proceeds shall be applied to restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender’s security is not lessened, Duting such
repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has

. had an opportunity to inspect such Property 1o ensure the work has been completed to Lender’s satisfaction,

provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in a

‘single disbursement or in a series of progress payments as the work is completed. Unless an agreement is made in

writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be
required to pay Borrower any interest or eamings on such Miscellaneous Proceeds. If the restoration or repairis
not economically feasible or Lender’s security would be lessencd, the Miscellaneous Proceeds shall be applied to
the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.
Such Miscellaneous Proceeds shall be applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds
shall be applied to the sums secured by this Security Instrurnent, whether or not then due, with the excess, if any,
paid to Borrower. ’

In the event of a parnal taking, destruction, or loss in value of the Property in which the fair inarket
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than
the amount of the sums secured by this Security Instrument immediately before the partial taking, destruction, or
loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by. this Security
Instrument shall be reduced by the amount of the Miscellaneous Proceeds nmultiplied by the following fraction:
(a) the total amount of the sums secured immediately before the partial taking, destruction, or loss in valie
divided by (b) the fair market value of the Property immediately before the partxal taking, destruction, or loss in
value, Any balance shall be paid to Borrower.

In the event of a partisl taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the amount of
the sums secured immediately before the partial taking, destrucn'on, or 1oss in value, unless Borrower and Lender
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otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security
‘Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing
Party (as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower 'fzils to
respond to Lender within 30 day<after the date the notice is given, Lender is anthorized to collect and apply the
Miscellangous Proceeds ¢ither to restoration or repair of the Property or to the sums secured by this Security
Instrument, whether or not then due. “Opposing Party” means the third party that owes Borrower Miscellaneous
Proceeds or the parfy against whom Borrower has a right of action in regard to Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest in :
the Praperty or rights under this Security Instrument. Borrower can cure such a default and, if acceleration has
ocourred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a ruling
that, in Lender’s judgment, precludés forfeiture of the Property or other material impairment of Lendes’s interest
in the Property or rights under this Security Instrument. The proceeds of any award or claim for damages that are
attributable to the impairment of Lender’s interest in the Propcrty are hereby assigned and shall be paid
to Lender.

All Miscellaneous Proceeds that are not applied to mstorauon or repair of the Property shall be applied
in the order provided for in Section 2.

12, Borrower Not Released; Forbearance By Lender Not 8 Waiver, Extension of the time for
i payment or modification of amortization of the snms secured by this Security Instrument granted by Lender to
P Bomrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or any
; Successors in Interest of Borrower. Lender shali not be required to commence proceedings against any Successor
in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization of the sums
secured by this Security Instrument by reason of any demand made by the original-Botrower or any Successors in_
Interest of Barrower. Any forbearance by Lender in exercising any right or remedy including, without limitation,
Lender's acceptance of payments from third persons, entities or Successors in Interest of Borrower or in amounts
less than the amount then due, shall not be a waiver of or preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound, Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several, However, any Borrower who co-
signs this Security Instrument but does not execute the Nolte (a “co-signer™): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer’s interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any accommodations

with regard to the terms of this Security Instrament or the Note without the co-signer’s consent. !

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's !
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's
rights and benefits under this Security Instrument. Borrower shall no1 be released from Borrower’s obligations
and liability under this Security Instrument unless Lender agrees to such release in writing., The covenants and
agreements of this Security Instrument shall bmd (except as provided in Section 20) and benefit the successors
and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection -with
Borrower’s default, for the purpose of protecting Lender’s interest in the Property and rights under this Security
Instrument, including, but not limited to, attorneys® fees, property inspection and valuation fees. In regard to any
other fees, the absence of express authority in this Security Instrement to charge a specific fee to Borrower shall
not be construed as a prohibition on the charging of such fee. Lender may not charge fees that are expressly
prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitied limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to
the permitted limit; and (b) any sums already collected from Borrower which exceeded permitied limits will be
refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under the Note or
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Ty making a direct payment to Borrower. If a refund reduces principal, the reduction will Be treated as a partial
prepayment without any prepayment charge (whether or not a prepayment charge is provided for under the Note).

Borrower's acceptance of any such refund made by direct payment to Borrower will constitute a waiver of any
right of action Borrower might have arising out of such overcharge.

15, Notices. All notices given by Borrower or Lender in connection with this Security Instrument nvist
be in writing. Any notice to Borrower in connection with this Security Instrument shall be decmed to have been
given to Bomrower when mailed by first class mail or when actually delivered to Borrower’s notice address if sent
by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless Applicable Law
¢xpressly requires otherwise. The notice address shall be the Property Address unless Borrower has designated a
substitute notice address by notice to Lender; Borrower shalt promptly notify Lender of Borrawer's change of
address. If Lender specifies a procedure for reporting Bomowes's change of address, then Borrower shall only : '
report & change of address through that specified procedure. There may be only one designated notice address :
under this Security Instrument at any one time. Any notice to Lender sha)l be given by delivering it or by mailing
it by first class mail 10 Lender's address stated hetein unless Lender has designated another address by notice to
Borrower. Any notice in connection with this Security Instrument shall not be deemed to. have been given to
Lender until actually received by Lender. 1f any notice required by this Security Instrument is also required under
Applicable Law, the Applicable Law requitement will satisfy the corresponding requirement under this
Security Instrument.

16. Governing Law; Severability; Rules of Construction, This Security Instrument shall be governed
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations ;
contained in this Security Instrument are subject to any requirements and limitations of Applicable Law. i
Applicable Law might explicitly or implicitly allow the parties fo agrec by contract or it might be silent, but such E
silence shall not be construed s a prohibition against agreement by contract, In the event that any provision or
clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other
provisions of this Security Instrument or the Note which can be given effect without the conflicting provision.

As used in this Security instrument: (a) words of the masculine gender shall mean and include
comresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and include the
plurat and vice versa; and (c) the word “may" gives sole discretion without any obligation to take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18, Transfer of the Property or a Beneficial Interest in Borrower, As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Bomower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is
not a natural person and a beneficial interest in Borrower is sold or ransferred) without Lender’s prior written
consent, Lender may require immediate payment in foll of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. .

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security fnstrument. If Borrower fails to pay these sums prior
to the expirauon of this period, Lender may invoke any remedies permitied by this Security Instrument without
further notice or demand on Borrower.

19, Borrower’s Right to Relnstate After Acceleration. If Borrower meets cenam conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior to

the carliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this Security
Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower’s right to
reinstate; or (c) entry of a judgment enforcing this Security Instrement. Those conditions are that Borrower:
(a) pays Lender all sums which then would be due under this Security Instrument and the Note as if no
acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses
incurred in enforcing this Security Instrument, including, but ot limited to, reasonable attorneys® fees, property
inspection and valuation fees, and other fees incurred for the purpose of protecting Leader’s interest in the
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Property and rights undér this Security Instrumént; and (d) takes such action as Lender niay reasonably require to
assure that Lender's interest in the Property and rights under this Security Instrument, and Borrower's obligation
to pay the sums sccured by this Security Instrument, sha?l co ntinue unchanged. Lender may require that Borrower
pay such reinstatement sums and expenses in one or more of the following forms, as selected by Lender: (a) cash;
(b) money arder; (c) certified chefk, bank check, treasurer's check or cashier’s check, provided any such check is
drawn upon an institution whose deposits are insured by a federal agency, instrumentality or entity; or
(d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security Instrament and obligations secured
hereby shall remain fully effective as if no acceleration had oceurred. However, this right to reinstate shall not g
apply in the case of acceleration under Section 18. '

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower. A
sale might rosult in & chenge in the extity (known as the “Loan Servicer”) that collects Pericdic Payments due ]
under the Note and this Security ifistrument and performs other mortgage loan servicing obligations under the :
Note, this Security Instrument, and Applicable Lew. There also might be one or more changes of the Loan
Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given written
notice of the change which will state the name and address of the new Loan Servicer, the address to which
payments should be made and any other information RESPA requires in connection with & notice of transfer of
servicing. 1f the Note is sold and thereafter the Loan is serviced by a Loan Servicer other than the purchaser of the
Note, the mortgage toan servicing obligations to Barrawer will remain with the Loan Servicer or be transferred to
a successor Loan Servicer and are not assumed by the Note purchaser unless otherwise provided by the
Note purchaser. - -

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) thal arises from the other pariy’s actions pursuent o this Security
Instrument or that afleges that the other party has breached any provision of, or-any duty owed by reason of, this
Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in
compliance with the requirements of Section 15) of such alleged breach and afforded the other party herero a
reasonable period after the giving of such notice to take comective action. If Applicable Law provides a time
period which must elapse before certain action can be taken, that time period will be deemed to be reasona}ble for
purposes of this paragraph. The notice of acceleration and opportunity to cure given to Bomrower pursuant to
Section 22 and the notice of acceleration given 1o Borrower pursuant to Section 18 shall be deemed to satisfy the
notice and opportunity to take corrective action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 2I: (a) “Hazardous Substances™ are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing usbestos or formaldehyde, and radioactive tnaterials;
(b) “Environmenta] Law” means federal laws and laws of the jurisdiction where the Property is located that relate
to health, safety or environmental protection; (c) “Environmental Cleanup” includes any response action,
remedia! action, or removal action, as defined in Environmental Law; and (d) an “Environmenta] Condition”
means & condition that can cause, contribute {o, or otherwise trigger an Environmental Cleanup.

Bomower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threalen to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor
allow anyone else to do, anything affecting the Property (a} that is in violation of any Environmental Law,
(b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous
Substance, creates a condition that adversely affects the value of the Property. The preceding two sentences shall
not apply to the presence, use, or storage on the Property of small quantitics of Hazardous Substances that are
generally recognized fo be appropriate to normel residential uses and to maintenance of the Property (including,
but not limited to, hazardous substances in consumer products}).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or
other action by any povernmental or regulatory agency or private party involving the Property and any Hezardous
Substance or Environmental Law of which Borrower has actual knowledge, (b) any Eavironmental Condition,
including but not limited to, any spilling, leaking, discharge, relesse or threat of release of any Hazardous

S tenn St
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''''' SRR Substance,_and {c) any_condition caused by ihe presence, use or release of A Hazardous Substamce which —~~— ~ e
adversely affects the value of the Property. If Borrower learns, or is notified by any governmenta! or regulatory 1 L
authority, or any private party, thiat any removal or other remediation of any Hazardous Substance affecting the
Property is necessary, Borower shall promptly teke all necessary remedial actions in accordance with
Environmeatal Law. Nothing herein shall create any obligation on Lender for an Environmental Cleanup.

NON-UNSFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

’ 22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior {o acceleration
under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) the defanit; (b)
the action required to cure the default; (¢) a date, not less than 3¢ days from the date the notice is given to
Borrower, by which the defanlt must be cured; and (d) that failure to cure the default on or hefore the date
specified in the notice may result.in acceleration of the sums secured by this Security Instrument and sale
of the Property, The notice shail further inform Borrower of the right to refustate after acceleration and
the right to bring a court action to assert the non-existence of a default or any other delense of Barrower to
acceleration and sale. If the default is not cured on or before the date specified in the notice, Lender at its ;
optiont may require immediate payment in full of alt sums secured by this Security Instrument without
further demand and may invoke the power of sale and any other remedies permitted by Applicable Law, K
Lender shall be entitled to colleet all expenses incurred in pursulng the remedies provided in this Section i
22, including, but not Himited to, rensonable attorneys' fees and costs of title evidence,

If Lender invokes the power of sale, Lender shall exceute or cause Trustee to execute a written

notice of the occurrence of an event of default and of Lender's election to cause the Property to be sold.
Trustee shall cause this notice to be recorded in each county in which any part of the Property is located,
! Lender or Trustee shall mail copies of the natice as prescribed by Applicable Law to Borrower and to the
other persens prescribed by Applicable Law. Trustee shall give public notice of sale to the persons-and in
the manper prescribed by Applicable Law, After the time required by Applicable Law, Trustee, without
demand on Borrower, shall sell the Property at public auction to the highest bidder at the time and place
and under the terms designated in the notice of sale in one or more parcels and in any order Trustee
determines. Trustee may postpone sale of all or any parcel of the Property by public announcement at the
time and place of any previously scheduled sale. Lender or its designee may purchase the Froperty at
any sale,
" Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant
l or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the
’ truth of the statements made therein, Trustee shall apply the proceeds of the sale in the following.order:
(a) to all expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b) to
all sums secured by this Security Instrument; and (c) any excess to the person or persons legally entitled
toit.

23, Reconveyance, Upon payment of all sums secured by this Security Instrument, Lender shall
request Trustee to reconvey the Property and shall surrender this Security Instrument and all notes cvidencing
debt secured by this Security Instrumen to Trustee. Trustee shall reconvey the Property without warranty to the
person or persons legally entitled to it. Lender may charge such person or persons a reasonable fee for
reconveying the Property, but only if the fee is paid to a third party (such as the Trustee) for services rendered
end the charging of the fee is permitted under Applicable Law. If the fee charged does not exceed the fee set by
Applicable Law, the fee is conclusively presumed to be reasonable. )

24. Substitute Trustee. Lender, at its option, mey from tire to time appoint a successor trustee to any
Trustee appointed hereunder by an instrument executed and acknowledged by Lender and recorded in the office
of the Recorder of the county in which the Property is located. The instrument shall contain the name of the
original Lender, Trustee and Borrower, the book and page where this Security Instrument is recorded and the
name and address-of the successor trustee. Without conveyance of the Property, the successor trustee shall
succeed to ell the title, powers and duties conferred upon the Trustee herein and by Applicable Law. This
procedure for substitution of trustee shall govern to the exclusion of all other provisions for substitution.

25, Statement of Obligation Fee. Lender may collgst a fee not to exceed the maximum amount
permitted by Applicable Law for furnishing the statement of obligation as provided by Section 2943 of the Civil
Code of Califomia.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms d éovenants contained in ‘this Sesunity 7 T T 7]

-Instroment and in any Rider executed by Borrower and recorded with it.

Qugnite o Cparas  7—yo 704
- Borrower/- JUANITA R CAPARAZ - Date -
Vv  4-v-ol

- Borrower b—ﬁﬁqgntc ILDO J CAPARAS - Date =
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LALIFORWIA

State of . ) : ' N

. Y
County of '\5'0 (/ﬁ’w

) - ' .
On ’)// 0'0(9 before me, Laﬁ(’} \félﬂ'ﬂ—vﬂ f’)OTﬁ‘M gﬁﬁ/o

ere insert namend title of the officer)
personally appeared %LZR,W en &é’/ LD (:3_’31 rt(/ﬁ pdﬁ‘g% 9V

Voani K. -LALACaS

or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s)
is/are subscribed to the within instrument #nd scknowledged to me that he/she/they executed the same in
his/her/their authorized capacity{ics), and that by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the persan(g) acted, executed the instrumeat.

| Sign@\/?gfl) w (Seal)

WITNESS my hand and official seal.

LORA VELARDO
COMM. & 1420154

ROTARY PUBLIC & CALIFORNIA
SOLANO COUNTY
Comm. Exp. JUNE 22, 2007
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ADJUSTABLE RATE RIDER
{6-Month LIBOR Index - Rate Caps)
(First Business Day of Preceding Mouth Lookback)
Berv #¢ 11606566 r.c:nﬁ? 116065
NIRr 100136300116065664
THIS ADJUSTABLE RATE RIDER is made this 7th dayof July, 2006

and is incorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or Sec.unty
Deed (the “Security Instrument™) of the same date given by the undersigned (the “Borrower”) to secure the
Borrower's Adjustable Rate Note (the “Note™) to WAC MORTGAGE CORP.

(the “Lender”) of the saine date and covering the property described in the Security Instrument and located at:
3554 LOVEBIRD WAY, ANTIOCH, CA 94509

[Property Address]

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE
INTEREST RATE AND THE MONTHLY PAYMENT, THE NOTE LIMITS THE
AMOUNT THE BORROWER’S INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE THE BORROWER MUST PAY,

ADDITIONAL COVENANTS. In addition 1o the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:
A INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for an initial interestrateof 8,000 %. The Note provides for -
changes in the interest rate and the monthly payments, as follows:

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The interest rate 1 will pay may change on the first day of August, 2008 .
and may change on that day every 6tk  month thereafier. Fach date on which my interest rate
could change is called a “Change Date.”

MULTISTATE ADJUSTABLE RATE RIDER 6-Month LIBOR Index (First Business Day Lookback)--Singtc Family—
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(B) The Index
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Beginning with the first Change Date, my interest mte will be based on an Index. The "Index™
is the six month London Interbank Offered Rate (“LIBOR”) which is the average of interbank offered
rates for six-month U.S. dollar-denominated deposits in the London market, as published in The Wall
Street Journal, The mdst recent Index figure available as of the first business day of the month
immediately preceding the month in which the Change Date occurs is called the “Current Index.”

If the Index is no longer available, the Note Holder will choose a new index which is based
upon comparable information. The Note Holder will give me notice of this choice, "

(C) Calcutation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
Seven and Three-Fourths percentage poink(s)
( 7.750 %) to the-Current Index. The Note Holder will then round the result of this #ddition to

the nearest one-eighth of one percentage point (0.125%). Subject to the limits stated in Section 4(D)

below, this rounded amount will be my new interest rate until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be
sufficient to repay the unpaid principal that T am expected to owe at the Change Date in full on 2 date
thatis 10 years after the Maturity Date (such date being referred to herein as the “Amortization
Date”) at my new interest rate in substantiaily equal payments, The result of this calculation will be the
new amount of my monthly payment, I understand that as a result of the Amortization Date being after
the Maturity Date, I will have. a balloon payment on the Maturity Date.

D) Limits on Interest Rate Changes

The interest rate ] am required to pay at the first Change Date will not be greater than 11. 000 %
or less then 8.000 %. Thereafier, my interest rate will never be increased or decreased on any single
Change Date by more than One
percentage point(s) ( 1.000 %) from the rate of interest | have been paying for the preceding
6 months, My interest rate will never be greater than 14,500 %, orlessthan 8.000  %.

) Effective Date of Changes

My new interest rate will become effective on each Change Date. 1 will pay the amount of my
new monthly payment beginning on the first monthly payment date after the Change Date until the
amount of my monthly payment changes again.

(F) Notice of Changes .

The Note Holder will deliver or mail to me a'notice-of any changes in my interest rate and the
amount of my monthly payment before the effective date of any chenge. The notice will include
information required by law to be given to me and also the title and telephone number of a person who
will answer any question I may have regarding the notice.

B, TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Section 18 of the Security Instrument is amended to read as follows:

Transfer of the Property or a Beneficial Interest in Borrower. As used in
this Section 18, “Interest in the Property” means any legal or beneficial interést in the'
Property, including, but not limited to, those beneficial interests transferred in a bond for
deed, contract for deed, installment sales contract or escrow agreement, the intent of
which is the transfer 6 f title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or
transferred (or if Borrower is not a natural person and a beneficial interest in Borrower is
sold or transferred) without Lender's prior written consent, Lender may require
immediate payment in full of all sums secured by this Security Instrument. However, this
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law..

MULTISTATE ADJUSTABLE RATE RIDER 6-Month LIBOR Index (First Business Day Lookback)-Single Family—
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CAEDESES
L i i ire i i in full, Lender shatl

give Borrower notice of acceleration. The notice shall provide a period of not less than 30
days from the date the notice is given in accordance with Section 15 within which

Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these 'sums prior to the expiration of this period, Lender may invoke any remedies i
pemitted by this Security Instrument without further notice or demand on Borrower.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants conteined in this Adjustable
Rate Rider,

qa.am‘zp A-Copnras 776~ o¢

- Borrowey - JUANITA R CAPARAS - Date - _ : . '
(”ﬁi«me % -0 - %

- Borrower -\m’mﬁmzdkrrno J CAPARAS - Date -

MULTISTATE ADJUSTABLE RATE RIDER 6-Mouth LIBOR lnd\ex (First Business Day Lookback)--Single Family-
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[Space Above This Line For Recording Data]

BALLOON RIDER
CAPARAS
Loan #1 11606566
Sazv #: 11606566 MIN:  100136300116065664
THIS BALLOON RIDER is made this 7th day of July, 2006 , and is incorporated into

and shalt be deemed to amend and supplement the Morigage, Deed of Trust or Security Deed (the “Security
Instrument”) of the same date given by the undersigned (“Borrower™) to secure Borrower's Note (the “Note™) to
WHC MORTGAGE CORP,

(the “Lender™) of the same date and covering the property described in the SeCurity Instrument and located at:
3554 LOVEBIRD WAY ANTIQCH, Ch 94509

(Property Address]

The interest rate stated on the Note is called the “Note Rate”. The date of the Note is called the “Note Date”.
I understand the Lender may transfer the Note, Security Insirument and this Rider. The Lender or anyone who
takes the Note, the Security Instrument and this Rider by transfer and who is entitled to receive payments under
the Note is called the “Note Holder™.

ADDITIONAL COVENANTS. In addition to the covenants and agreements in the Security Instrument,
Borrower and Lender further covenant and agree as follows (despite anything to the contrary contained in the
Security Instrument or the Note): . '

NOTWITHSTANDING THE 40 -YEAR AMORTIZATION PERIOD, THIS LOAN IS PAYABLE IN
FULL ON THE MATURITY DATE, YOU MUST REPAY THE ENTIRE PRINCIPAL BALANCE OF
THE LOAN AND UNPAID INTEREST THEN DUE. THE LENDER IS UNDER NO OBLIGATION TO
REFINANCE THE LOAN AT THAT TIME. YOU WILL, THEREFORE, BE REQUIRED TO MAKE
PAYMENT OUT OF OTHER ASSETS THAT YOU MAY OWN, OR YOU WILL HAVE TO FIND A
LENDER, WHICH MAY BE THE LENDER YOU HAVE THIS LOAN WITH, WILLING TO LEND
YOU THE MONEY. IF YOU REFINANCE THIS LOAN AT MATURITY, YOU MAY HAVE TO PAY
SOME OR ALL OF THE CLOSING COSTS NORMALLY ASSOCIATED WITH A NEW LOAN EVEN

BALLOON RIDER MULTISTATE (0147)

DO( |
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HAS NOT BEEN SATISFIED, YOU WILL HAVE A BALLOON PAYMENT ON THE MATURITY

A Coparad  7—17 794

- Borrower / JUANITA R CAPARAS - Date -

- 3-u-of

DOCUMAY
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- Borrower - EGIWO J CAPARAS - Date -

BALLOON RIDER MULTISTATE (BU
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BY SIGNING BELOW, Borrowes accepts and agrees to the terms and covenants contained in this Balloon Rider.

PRI FURITERRINE:
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Estrow No.: 06-66100953-LV
Locate No,; . CACTI7707-7748-1661-0039107587
Title No.: 06-39107567-GS

EXHIBIT "A"

» -

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF ANTIOCH, COUNTY OF CONTRA COSTA, STATE OF
CALIFORNIA, AND IS DESCRIBED AS FOLLOWS:

{ot 991', as shown on the map of subdivision 6497, "Mira Vista Hills Unit 11", filed October 19, 1988, map book 326, .page 27,
Contra Costa county records, -

Excepting therefrom:

S

All oil, gas, casinghead gas, asphaltum and other hydrocarbons and all chemical gas, now or hereafter found, situated or
located [n all or any part or portion of the lands described hereln lying more than five hundred feet (500") below the surface

thereof, together with the right to slant drill for and remove all or any of said oll, gas, casinghead gas, asphaltum and other

hydrocarbons and chemical gas lying below a depth of more than five hundred feet (500") below the surface thereof , but
without any right whatsoever to enter upon the surface of said land or upon any part of sald lands within five hundred feet
(500") vertical distance below the surface thereof, as conveyed by deed from Western Title Insurance Company to Mary Grace
Prewett Bertsch, et el, recorded December 10, 1980 in book 10123 of official records, page 222, Contra Costa county records,

APN: 075-422-003

Documem'
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roreraieg, CONTRA €OSTA Co Recorder Office
WHC MORTGAGE CORP. s)TEPHENL uEIR CIerk_Recnrder
% . @cst 2- Chicago Title
BURBANK, CA 91504 uc:dnesday JUL 19, 2006 @8:00:00
Attn:  (WHOLESALE) R WIG  $2.00iM0D  $12.Q0IREC  $§20.00

TCF  $10.@0:DAF $3,.601REF $0.40 -

TP §4B.00 Nor-0003328380

lge/R2/2-11
.

Prepared By:
DONNA RISELING

WHC MORIGAGE CORP.
3100 THORNTON AVENUE

BURBANK, CA 91504

Tot 34,07 587
égéﬁéu) bl cod 454

[Space Above This Line For Rccordmg Data]

DEED OF TRUST AND REQUEST FOR NOTICE OF DEFAULT

. e Bt 11606567
Berv #: 11606567 BN 2081483006056z

THIS DEED OF TRUST ismade this . 7¢th dayof July, 2006 , among the Trustor,

HERMENEGILDO J. CAPARAS AND JU}\NITA R, CAPARAS, HUSBAND AND WIFE AS
JOINT TENANTS
whose address is 3554 LOVEBIRD WAY, ANTIOCH, CA 94509

» (herein “Borrower™),
WESTWOOD ASSOCIATES, A CALIFORNIA -CORPORATION
(herein “Trustee™), and the Beneficiary, Mortgage Electronic Registration Systems, Inec. (“MERS“), (solely as nomince for
Lender, as hereinafier defined, and Lender's successors and assigns.) -MERS is organized and existing under the laws of

Delaware, and has an address and telephone number of P.O.-Box 2026 Flint, MI 48501-2026, tel. (888) 679-MERS.
WMC MORTGAGE CORP,

(“Lender™") is organized and existing under the laws of CALIFORNIA . and has an address of
P.O. BOX 54089, LOS RNGELES, CA 90054-0089 ' :

BORROWER in consideration of the indebtedness herein recited and the trust herein created, irrevocably grants and
conveys to Trustee, in trust, with power of sale, the following described property located in the County of
CONTRA COSTA ., State of California: :

LEGAL DESCRIPTION ATTACEED EERETO AND MADE A PART HEREOF hND KNOWN AS
EXHIBIT 'A",

Parcel ID Number: 075-422-003

CALIFORNIA — SECOND MORTGAGE — 1/80 ~ FNMA/FHLMC UNIFORM INSTRUMENT WlTI:l MERS
DOCU7TCAL Page 1 of 8 ’ Form 3805
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11606567, 11606567
which hag the address of 3554 LOVEBIRD WAY. . )
[Street]
S ANTIOCH = + Califomia 94509 ~ (herein “Property Address").
[City] ' T {ZipCode]

; - ' _ . RRI87,

TOGETHER with all the improvements now or hereafier erected on the property, and all easements, rights,
appurtenances and rents {subject however (o the rights and authorities given herein to Lender to collect and apply such reats),
all of which shall be deemed to be and rgmain a part of the properfy covered by this Deed of Trust; and all of the foregoing,
together with said property (or the leasehold estate if this Deed of Trust is on a- leaschold) are hereinafter referred to as the
“Property.” Borrower understands and agrees that MERS holds only legal title to the interests granted by Borrower in this
Deed of Trust; but, if necessary to comply with law of custom, MERS, (as nominee for Lender and Lender's successors and
assigns), has the right: to exercise any or all of those inferests, including, but not limited to, the right to foreclose and sell the
Property; and to take any action required of Lender including, but not limited to, releasing or canceling this Deed of Trust,

TO SECURE to Lender the repayment of the indebtedness evidenced by Borrower's note dated  July 7.
2006  and extensions and renewals thereof (herein “Note™), in the principal sum 6fUS.$ 160,000.00 , with
interest thereon, providing for monthly installments of prmcipal and interest, with the balance of the indebtedness, if not sooner
paid, due and paysbleon August 1, 2021 = ; the payment of all other sums, with interest thereon, advanced in
accordance herewith to protect the security of this Deed of Trust; and the performance of the covenants and agreements of
Borrower herein contained.

Borrower covenants that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant and

- convey the Property, aod that the Property is umencumbered except for encumbrances of record. Borrower covenants that

Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to encumbrances
of record.

UNIFORM COVENANTS. Borrower and Lender covenant and agree ag follows:

1. Payment of Principal and Interest. Bormrower shall promptly pay when due the principal and interest
indebtedness evidenced by the Note and late charges as provided in the Note.

2. Funds for Taxes and Insurance. Subject 10 applicable law or a written waiver by Lender, Borrower shall pay to
Lender on the day monthly payments of principal and interest are payable under the Note, until the Note is paid in full, 2 sum
{herein “Funds™) equal to ome-twelfth of the yearly taxes and assessments (mcluding condominium and planned unit
development assessments, if any} which may attain priority over this Deed of Trust, and ground rents on the Property, if any,
plus one:twelfth of yearly premium instaliments for hazard insurance, plus one-twelfth of yearly premium installments for
mortgage insurance, if any, all as reasonably estimated initially and from time to time by Lender on the basis of assessments
and bills and reasonable estimates thereof. Borrower shall not be obligated to make such paymenis of Funds to Lender to the
extent that Boxrower makes such payments to the holder of a prior mortgage or deed of trust if such holder is an institutional
Lender.

If Borrower pays Funds to Lender,'xhe Funds shall be held in an institution the deposits or accounts of which are
insured or guarantecd by a federal or state agency (including Lender if Lender is such an institution), Lender shall apply the

"Punds to pay.said taxes, assessments, insurance premiums and ground rents. Lender may not charge for so holding and

applying the Funds, analyzing said account or verifying and compiling sald assessments and bills, unless Lender pays
Borrower interest on the Funds and applicable law permits Lender to make such a charge. Borrower and Lender may agree in
writing at the time of execution of this Deed of Trust that interest on the Funds shall be paid to Borrower, and unless such
agreement is made or applicable taw requires such inter¢st to be paid, Lender shall not be required to pay Borrower any interest
or camings on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds showing credits
and debits to the Funds and the purpose for which each débit to the Funds was made. The Funds are pledged as additional
security for the sums secured by this Deed of Trust,

If the amount of the Funds held by Lender, together with the future monthly installments of Funds payable prier ko the
due dates of taxes, assessments, insurance premiums and ground rents, shall exceed the amount required to pay said taxes,
assessments, insurance premiums and ground rents as they fall due, such excess shall be, at Borrower's option, either promplly
repaid to Borrower or credited to Borrower on monthly instaliments of Funds. If the amount of the Funds held by Lender shall
not be sufficient to pay taxes, assessments, insurence premiums and ground rents as they fall due, Borrower shall pay to Lender
any amount necessary to make up the deficiency in one or more payments as Lender may require.

Upon payment in full of all sums secured by this Deed of Trust, Lender shall promptly refund to Borrower any Funds
held by Lender. 1funder paragraph 17 hereof the Property is sold or the Property is otherwise acquired by Lender, Lender shall
apply, no later than immediately prior to the sale of the Property or its acquisition by Lender, any Funds held by Lender at the

. time of application as a credit against the sums secured by this Deed of Trust

DOCUTCAY Page2 of 8 Form 3805
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11606567 11606567
“ 3. Application of Payments. Unless applicable law provides otherwise, all payments received by Lender under the
Note and paragraphs | and 2 hereof shall be spplied by Lender first in payment of amounts payable to Lender by Borrower

4. Prior Mortgages and Deeds of Trust; Charges; Liens. Borrower shall perform_all of Borrower's obligations |

under any mortgage, deed of trust or other security agreement with a lien which has priority over this Deed of Trust, including
Bomower's covenants o make payments when due, Borrower shall pay or cause to be paid all taxes, assessments and ather
charges, fines and impositions attributablg to the Property which may attain a priority over this Deed of Trust, and leasehold
payments or ground rents, if any. _

5. Hazard Insurance, Borrower shall keep the improvements now existing or hereafter erected on the Property
insured against loss by fire, hazards included within the term “extended coverage,” and such other hezards as Lender may require
and in such amounts and for such periods as Lender may require.

The insurance carrier providing the insurance shall be chosen by Borrower subject to approval by Lender; provided,
that such approval shail not be unreasonably withheld, Al insurance policies and renewals thereof shall be in a form
acceptable to Lender and shall include e standard mortgage clause in favor of and in a form acceptable to Lender. Lender shall
have the right fo hold the policies and renéwals thereof, subject to the terms of any morigage, deed of trust or other security
agreement with a lien which has priority over this Deed of Trust. -

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof
of loss if not made promptly by Borrower, .

If the Property is abandoned by Bartower, or if Borrower fails to respond to Lender within 30 days from the date
notice is mailed by Lender to Borrower that the insurance carrier offers to settle a claim for insurance benefits, Lender is
authorized to collect and apply the insurance proceeds at Lender’s option either to restoration or repair of the Property or to the
sums secured by this Deed of Trust.

6. Preservation and Maintenance of Property; Leaseholds; Condomininms; Planned Unit Developments.
Borrower shall keep the Property in good repair and shall not commit waste or permit impairment or deterioration of the
Property and shall comply with the provisions of any lease if this Decd of Trust is on a leasehold, If this Deed of Trust is ona
unit'in & condominivm or a planned unit development, Borrower shall petform all of Borrower's obligations under the
declaration or covenants creating or governing the condominium or plenned unit development, the by-laws and regulations of
the condominium or planned unit development, and constituent documents. ’

7. Protection of Lender's Security. If Borrower fails to perform the covenants and agreements contained in this
Deed of Trust, or if any action or proceeding is commenced which materially affects Lender's interest in the Property, then
Lender, at Lender's option, upon notice tc Borrower, may make such appesrances, disburse such sums, including reasonable
attorneys' fees, and take such action as is necessary to protect Lender's interest. If Lender required mortgage insurance as a
condition of making the loan secured by this Deed of Trust, Borrower shall pay the premiums required to maintain such
insurance in effect until such time as the requirement for such insurance terminates in accordance with Borrower's and Lender's
written agreement or applicable law,

Any amounts disbursed by Lender pursuant to this paragraph 7, with interest thereon, at the Note rate, shall become
additional indebtedness of Borrower secured by this Deed of Trust. Unless Borrower and Lender agree to other terms of
payment, such amounts shall be payable upon notice from Lender to Borrower requesting payment thereof, Nothing contained
in this paragraph 7 shall require Lender to incur any expense or take any action hereunder. :

8, Inmspection. Lender may make or cause to be made reasonable entries upon and inspections of the Property,
provided that Lender shall give Borrower notice prior to any such inspection specifying reasonable cause therefore related to
Lender's interest in the Property. : ' '

9. Condemnation. The proceeds of any award or claim for damages, direct or consequential, in connection with
any condemnation or other taking of the Property, or part thereof, or for conveyance in lieu of condemnation, arc hereby
assigned and shall be paid to Lender, subject to the terms of any mortgage, deed of trust or other security agreement with 2 lien
which has a priority over this Deed of Trust.

10. Borrower Nof Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Deed of Trust granted by Lender to any successor in interest of
Borrower shall not operate to relesse, in any manner, the liability of the original Borrower and Borrower's successors in
interest. Lender shall not be required to cammence proceedings against such successor or refuse to extend time for payment or
otherwise modify amortization of the sums secured by this Deed of Trust by reason of any demand made by'the original
Borrower and Borrower's successors in interest. Any forbearance by Lender in exercising any right or remedy hereunder, or
otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of any such right or remedy.
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. J1, Successors and Assngns Bound; Joint and Severnl Liability; Co-signers. 'I‘h?covenants and agreements
herein contained shall bind, and the rights hereunder shall inure to, the respective successors and assigns of Lender and
_ Borrower, subject to the pmvmions of paragraph 16 hereof, All covenants and agreements of Borrower shall be joint and
several. Any Borrower who co-signs this Deed of Trust, but does ot execute the Note, (a) is co-Signifig this Deed of Trst B

only to grant and convey that Borrower's interest in the Property to Trustee under the terms of this Deed of Trust, (b} 15 ot
pessonally liable on the Note or under this Deed of Trust, and (c) agrees that Lender and any other Borrower hereunder may
agree 1o extend, modify, forbear, or make any other accommodations with regard to the terms of this Deed of Trust or the Note,
without that Borrower's consent and witfiout releasing that Borrower or modifying th:s Deed .of Trust as to that Borrower's
interest in the Property.

12. Netice. Exccpt for any notice required under applicable law fo be given in another manner, (a) any notice to
Borrower provided for in-this Deed of Trust shall be given by delivering it or by mailing such notice by certified mail
addressed to Borrower at the Property Address or at such other address as Borrower may designate by notice to Lender as
provided herein, and (b) any notice to Lender shall begiven by certified mail to Lender's address stated herein or' to such other
address as Lender may desngmte by notice to Borrower as prowded herein. Any notice provided for in this Deed of Trust shall
be deemed to have been given to Borrower.or Lender when given in the manner designated herein.

13. Governing Law; Severability. The state and local laws applicable to this Deed of Trust shall be the laws of the
jurisdiction in which the Property is located. The foregoing sentence shall not limit the applicability of federal law to this Deedof
Trust, In the event that any provision or clause of this Deed of Trust or the Note conflicts with applicable law, ‘such conflict
shall not affect other prowsmns of this Deed of Trust or the Note which can be given effect without the conflicting provision,
and o this end the provisions of this Deed of Trust and the Note are declared 1o be seversble, As used herein, “costs .
“expenses” and “attorneys’ fees” include all sums to the extent not prohibited by applicable law or limited herein

14. Borrower's Copy. Borrower shall he furnished a conformed copy of the Note and this Deed of Trust at the time
of execution or after recordation hereof. .

15. Rehabilitation Loan Agreement, Borrower shall-fulfill all of Borrower's obligetions under any home
rehabilitation, lmprovement. repair, or other Joan agreement which Borrower enters intn with Lender. Lender, at Lender's
option, may require Borrower to execute and deliver to Lender, in a form acceptable to Lender, an assngnment of any rights,
claims or defenses which Borrower may have against parties who supply labor, materials or services in connectlon with
improvements made to the Property.

i
4
Tt
g
"

16, Transfer of the Property or 2 Beneficial Interest in Borrower. 1f all or any part of the Pmperty or any interest
in it is sold or transferred (ot if a beneficial interest in Borrower is sold ot transferred and Boawer is not a natural person)
without Lender's prior written consent, Lender may, at its option, require immediate payment in full of all sums sécured by this
Deed of Trust. However, this option shall not be exercised by Lender if exercise is probibited by federal law as of the date of
this Deed of Trust.

_ If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period
of not less than 30 days from the date the notice is delivered or mailed within which Borrower must pay all sums secured by
this Deed of Trust. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies
permitted by this Deed of Trust without further notice or demand on Borrowes. ’

NON-UNIFORM COVENANTS. Borrower and Lender further coVenant and agree as follows:

17. Acceleration; Remedies. Except as provided in paragraph 16 hereof, upon Borrawer's breach of any
covenant or agreement of Borrower in this Deed of Trust, including the covenants to pay when due any sums secured by
this Deed of Trust, Lender, prior to acceleration shall glve notice to Borrower as provided in paragraph- 12 hereof
specifying: (1) the breach; (2) the action required to cure such breach; (3) a date, not less than 10 days from the date
the notice is mailed to Barrower, by which such breach must be cured; and (4) that failure to cure such breach on or
before the date specified In the notice may result in acceleration of the sums secured by this Deed of Trust and sale of
the Property. The notice shall further inform Borrower of the right to reinstate after acceleration and ‘the right to
bring a court action to assert the non-existence of a default or any other defense of Borrower to acceleration and sale.
If the breach is not cured on or before the date specified in the notice, Lender, at Lender's option may declare all of the
sums secured by this Deed of Trust to be immediately due and payable without further demand and may invoke the
power of sale and any other remedies permitted by applicable law, Lender shall be entitled to collect all reasonable
costs and expenses incurred in porsuing the remedies provided in this paragraph 17, including, but not limited to,
reasonable attorneys' fees.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute a written notice of the
eccurrence of an event of default and of Lender's election to cause the Property to be sold and shall cause such notice to
be recorded in each county in which the Property or some part thereof is located. Lender or Trustee shalk mnll copies
of such notice in the manner preseribed by applicable law. Trustee shall pive public notice of sale to the persons and in
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the manper prescribed by applicable law, After the lapse of such time as may be required by applicable law, Trustee,
without demand on Borrower, shall sell the Property at public auction to the highest bidder at the time and place and
under the terms deslgnated in the notice of sale in one or more parcels and in such order as Trustee may determine.

" Trustee may postpone salé of all or ay parcel of thie Property by public smmouncentent at-the time and-place-of any

previously scheduled sale. Lender or Lender's designee may purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee's decd conveying the Property so sold without any covenant or
warranty, expressed or implied. The yecitals in the Trustee’s deed shall be prima facie evidence of the truth of the
statements made therein. Trustee shall apply the proceeds of the sale in the following order: (a) to all reasonable casts
and expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees and costs of tile
evidence; (b) to all sums secured by this Deed of Trust; and (c) the excess, if any, to the person or persons legally
entitled thereto. :

18, Borrower's Right to Reinstate, Notwithstanding Lenders accelération of the sums secured by this Deed of
Trust due to Borrower's breach, Borrower shall have the right to have any proceedings begun.by Lender to enforce this Deed of
Trust discontinued at any time prior to five days before sale of the Property pursuan to the power of sale contained in this
Deed of Trust or at any time prior to entry’of a judgment cnforcing this Deed of Trust if: (a) Borrower pays Lender all sums
which would be then due under this Deed of Trust and the Noté had no acceleration occurred; (b) Borrower cures all breaches
of any other covenants or agreements of Borrower contained in this Deed of Trust; (c) Borrower pays all reasonable expenses
incurred by Lender and Trustee in enforcing the covenants and agreements of Borrower contained in'this Deed of Trust, and in
enforcing Lender’s and Trustee's remedies as provided in paragraph 17 hereof, including, but not limited to, reasonable
atiorneys' fees; and (d) Borrower takes such action as Lender may reasomably require to assure that the lien of this Deed of
Trust, Lender’s interest in the Property and Borrower's obligation to pay the sums secured by this Deed of Trust shall continue
unimpaired. Upon such payment and cure by Borrower, this Deed of Trust and the obligations secured hereby shall remain in
full force and effect as if no acceleration had occurred. :

19. Assignment of Rents; Appointment of Receiver; Lender in Possession, As additional security hereunder,
Borrower hereby assigns to Lender the rents of the Property, provided that Borrower shall, prior 1o acceleration under
paragraph 17 hereof or abandonment of the Property, have the right to collect and retain such rents as they become due and
payable.

Upon acceleration under paragraph 17 hereof or abandonment of the Property, Lender, in person, by. agent or by
judicially appointed receiver shall be entitled to enter upon, take possession of and manage the Property and to collect the rents
of the Property including those past due. Allrents collected by Lender or the receiver shall be applied first to payment of the
costs of management of the Property and collection of reats, including, but not limited to, receiver’s fees, premiums on
receiver's bonds and reasonable attorneys' fees, and then to the sums secured by this Deed of Trust. Lender and the receiver
shall be liable to account only for those rents actually received. . :

20. Reconveyance. Upon payment of all sums secured by this Deed of Trust, Lender shall request Trustee to
reconvey the Property and shall surrender this Deed of Trust and all notes evidencing indebtedness secured by this Deed of
Trust 1o Trustee. Trustee shall reconvey the Property without warranty and to the person or persons legally entitled thereto.
Such person or persons shall pay all costs of recordation, if any. )

21. Substitute Trustee. Lender, at Lender's option, may from time to time appoin! a successor trustee to any Trusice
appointed hereunder by an iostrument executed and acknowledged by Lender and secorded in the office of the Recorder of the
county where the Property is located. The instrument shall contain the name of the original Lender, Trustee and Bortower, the
book and page where this Instrument is recorded and the name and address of the successor trustee. The successor trusiee
shall, without conveyance of the Property, succeed to all the title, powers and duties conferred upon the Trustee hefein and by

applicable law, The procedure for substitution of trustee shall govern to the exclusion of all other provisions for substilution.

22, Request for Notices. Bomower requests that copies of the notice of default and notice of sale be sent to
Borrower's address which is the Property Address. Lender requests that copies of notices of foreclosure from the holder of any
lien which has priority over this Deed of Trust be sent to Lender’s address, as set forth on page one of this Deed of Trust, as
provided by Section 2924(b) of the Civil Code of Califomia.

23, Statement of Obligation Fee. Lender may collect a fee not to exceed the maximum amount permitted by
Applicable Law for furnishing the statement of obligation as provided by Section 2943 of the Civil Code of California.

- REFERENCE 1S HEREBY MADE TQ THE RIDER(S) ATTACHED HERETO AND MADE A PART HEREOF FOR ALL

PURPOSES: [Check box as applicable]

[ Adjustable Rate Rider ~ [] Balloon Rider ' [T11-4 Family Rider

[’} Condominium Rider 7] Planned Unit Development Rider [ Second Home Rider

[ Bi-Weekly Rider [& Other(s) [specify] Balloon Rider
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P REQUEST FOR NOTICE OF DEFAULT

AND FORECLOSURE UNDER SUPERIOR

mrﬁrﬁe‘ﬁderofmy'mcrtgage—dwd ufuusroruﬂxermumbmncrwnh—hmwhwh—lm&pmﬂﬁfever
this Deed of Trust to give Notice to Lender, at Lender's address set forth on page one of this Deed of Trust, of any defanlt
under the superior encumbrance and of any sale or other foreclosure action.

In accordance with Section 2924b, Civil Code, request is hereby made that a copy of any notice of default and a copy
of any notice of sale under the deed of trust (or mortgage) recorded Concurrently HerewithinBook N/A

PageN/A , records of CONTRA COBTA County, or filed for record with reconder‘e
serial number Concurrently Herewith , CONTRA COSTA County, California, executed by
EBERMENEGILDO J. CAPARAS AND JUANITA R. CAPARAS, HUSBAND AND WIFE A8
JOINT TENANTS \q ‘O(D
as trustor (or mortgagor) in which WHC MORTGAGE CORP. (9(9 22 610
is named as beneficiary (or mortgagee) and  WESTWOOD

ASSOCIATES, A CALIFORNIA CORPORATION . astrustee be mailed to
WHC MORTGAGE CORE.

[Receiver of Notice]
at P,0. BOX 54089, LOS ANGBLES. CA 900540089

[Address)

NOTICE: A copy of any notice of default and of any hotice of sale will be sent only to the address contained in this recorded
request. If your address changes, a new request must be recorded.

O

[Borrc%)\'er] \/

DOCUTCAS Page 6 of 8 Form 3805
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IN WITNESS WHEREOF, Borrower has executed this Deed of Trust.
,(_'.}y- .._é;}l;_i’;uzﬂ:_c......,,_,_,.._.__,,__ ,,?. _i_(;, F.A.ac .
- Borrower/- JUANITA R CAPARAS - Date - -
QXM | T-0-46
- Borrower - ERIWNEWDO & CAPARAS - Date -
(Sign Original Only)
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Qqunﬂpi_sz.Lﬁ'”D N ) '

On 7’]0‘0(0 before me, /,Dﬂﬂ— VZLH‘@@ JW fl)/&u&

{here insert name and title.df the officer) A

personally appeared & a4 /g %ﬁs 3L_

I
MR E D e /AR AS

JoagnctT A 2. _ o
pessenallyferowrrt e (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that hefshe/they executed the samé in his/her/théir authorized
capacity(ies), and that by histher/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(g) acted, executed the instrument.

WITNESS my hand and official seal. ’ u&
| | Signature d%/l—eu M (Seal)

LORA VELARDO
3 COMM.# 1420154
7 NOTARY PUBLIG® CALIFGRIU

SOLANO COUNTY
Comm. Exp. JUNE 22, 2007
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BALLOON RIDER AR susser
Serv fis 11606567 . HIN:  1D0136300116065572
THIS BALLOON RIDER is made this 7th day of July, 200 6. ’ , and is incorporated into

and shall be deemed to amend and supplement the Morigage, Deed of Trust or Security Deed (the “Security

Instrument™) of the same date given by the undersigned (“Borrower”) to secure Borrower"s Note (the “Note") to
WMC NORTGAGE CORP.

(the “Lender”) of the same date and covering the property described in the Security Instrument and located at:
3554 LOVEBIRD WAY ANTIOCH, CA 94509 )
" [Property Address]
The interest rate stated on the Note is called the “Note Rate™. The date of the Note is called the “Note Date”.
T understand the Lender may transfer the Note, Security Instrument and this. Rider. The Lender or anyohe who
takes the Note, the Security Instrument and this Rider by transfer and who is entitled to receive payments under
the Note is called the “Note Holder”. : -

ADDITIONAL COVENANTS. In addition to the covenants and agreements. in the Security Instrament,

Borrower and Lender further covenant and agree as follows (despite anything to the contrary contained in the

Security Instrument or the Note):

THIS LOAN IS PAYABLE IN FULL AT MATURITY, YOU MUST REFAY THE ENTIRE PRINCIPAL
BALANCE OF THE LOAN AND UNPAID INTEREST THEN DUE. THE LENDER IS UNDER NO
OBLIGATION TO RERINANCE THE LOAN AT THAT TIME. YOU WILL, THEREFORE, BE
REQUIRED TO MAXE PAYMENT OUT OF OTHER ASSETS THAT YOU MAY OWN, OR YOU
WILL HAVE TQ FIND A LENDER, WHICH MAY BE TEE LENDER YOU HAVE THIS LOAN WITH,
WILLING TO LEND YOU THE MONEY. IF YOU REFINANCE THIS LOAN AT MATURITY, YOU

BALLOON RIDER-MULTISTATE (1/97)
DOGUBRRI Pagelof 2
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MAY HAVE TO PAY SOME OR ALL OF THE CLOSING COSTS NORMALLY ASSOCIATEDY WITH

A NEW LOAN EVEN IF YOU OBTAIN REFINANCING FROM THE SAME LENDER.

BY SIGNING BELOW, Borrower accepts and agrees (o the terms and covenants contained in this Balloon Rider.

(Quan it pr Copares =10 O

- Borrowkr - JURNITA R CAPARAS - Date -

d-w-06

- Borrower “-HE Em@&mo J CAPARAS - Date -

BALLOON RIDER-MULTISTATE (01/97)
DOCUBRH2 Pagc2of 2
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«  “EscrowNo.; 0666100954V -

Locate No. CACTI7707-7748-1661-0039107587
Title Nox: 05-39107587-GS 227371

EXHIBIT "A"

I’

THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE CITY OF ANTIOCH, COUNTY OF CONTRA COSTA, STATE OF
CALIFORNIA, AND IS DESCRIBED AS FOLLOWS:

Lot 991, as shown on the map of subdivision 6457, "Mira Vista Hllls Unit 11° filed October 19, 1988, map book 326, page 27,
Contra Costa county records. -~ -

Excepting therefrom:

Al oll, gas, casinghead gas, asphaltum and other hydrocarbons and all chemical gas, now or hereafter found, situated or
located in all or any patt or portion of the lands described herein lying more than five hundred feet (500") below the surface
thereof, together with the right to slant drill for and remove all or any of said oil, gas, casinghead gas, asphaltum and other
hydrocarbans and chemical gas lying below a depth of more than five hundred feet (500') below the surface thereof , but
without any right whatsoever to enter upon the surface of said land or upon any part of sald lands within five hundred feet
(500") vertical distance below the surface thereof, as conveyed by deed from Western Title Insurance Company to Mary Grace
Prewett Bertsch, et el, recorded December 10, 1980 in book 10123 of officlal records, page 222, Contra Costa county records.

APN: 075-422-003

End of Document
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Glenn H. Wechsler, State Bar No. 118456
Lawrence D. Harris, State Bar No. 153350
LAW OFFICES OF GLENN H. WECHSLER
1655 North Main Street, Suite 230

Walnut Creek, California 94596

Telephone: (925) 274-0200

O @ NN N e A WD

N N N NN = e e e e e e e e e

Attorneys for Defendant
WMC MORTGAGE CORPORATION

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF CONTRA COSTA

HERMENEGILDO J. CAPARAS and
JUANITA R. CAPARAS,

CASE NO. C09-02048

Assigned For All Purposes To:
Hon. Barry Baskin

Plaintiffs,
V. NOTICE OF MOTION AND MOTION
TO STRIKE PORTIONS OF
WMC MORTGAGE CORPORATION, et PLAINTIFFS’ VERIFIED COMPLAINT
al.,
Date:
Time:
Dept: 7
Trial: None

Defendants.

N N N N N et N e e o s i et s’ e’ e’

TO ALL INTERESTED PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that that on , 2009 at _ am./p. m., or as soon
thereafter as counsel may be heard in Department 7 of the above-entitled Court locatéd at 725 Court St., |
Martinez, California, Defendant WMC MORTGAGE CORPORATION (hereafter “Defendant”) will
move the Court for an Order that the following matters in the Complaint (“Complaint™) be stricken:

1. Those portions of paragraphs 138 and 170 of the Complaint in which Plaintiffs allege
entitlement to punitive and/or exemplary damages; and

2. Plaintiffs’ prayer for punitive and/or exemplary damages in Item 1 of the Prayer for Relief;

3. Plaintiffs’ prayer for cancellation of the trustee sale and for “reinstatement” or “restoration” of

Plaintiffs’ title in Items 6 and 9 of the Prayer for Relief:

NOTICE OF MOTION AND MOTION TO STRIKE PORTIONS OF VERIFIED COMPLAINT- PAGE 1 OF 2
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4. Paragraphs 32 to 38, inclusive, of the Complaint, in their entirety; and

2 5. Plaintiffs’ prayer for attorneys’ fees and costs in Prayer for Relief Item 3.
3 6. The motion shall be made pursuant to Code of Civil Procedure Sections 435 and 436 on the
4 || grounds that (1) the Complaint fails to properly allege plaintiffs’ entitlement for punitive damages, and
5 || (2) the Complaint fails to properly allege Plaintiffs’ entitlement to attorneys’ fees and costs, all as more
6 ||particularly set forth in the memoranda of points and authorities supporting this Motion to Strike and
7 || Defendant’s demurrers filed concurrently herewith.
8 The motion will be based on this notice, the memorandum of points and authorities filed
9 || herewith, the demurrers and memoranda in support thereof filed and served concurrently herewith, all

10 || matters of which the Court may properly take judicial notice, the Court's files and records herein and

11 || such other and further matters as may be presented to the Court on or at hearing on this matter.

12 || DATED: August 19, 2009 LAW OFFICES OF GLENN H. WECHSLER

” e

14 m

s “LAWRENCE D. HARRIS

16 || GALary\WMC\Caparastotice: MTS doc

17

18

19

20

21

22

23

24

25

26

27

28

NOTICE OF MOTION AND MOTION TO STRIKE PORTIONS OF VERIFIED COMPLAINT- PAGE 2 OF 2
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Glenn H. Wechsler, State Bar No. 118456
Lawrence D. Harris, State Bar No. 153350

2 ||LAW OFFICES OF GLENN H. WECHSLER
1655 North Main Street, Suite 230
3 || Walnut Creek, California 94596
' Telephone: (925)274-0200
4
Attorneys for Defendant
5 || WMC MORTGAGE CORPORATION
6
7 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
8 _ '
IN AND FOR THE COUNTY OF CONTRA COSTA
9
10
11 ||HERMENEGILDO J. CAPARAS and ) CASENO. C09-02048
JUANITA R. CAPARAS, ' )
12 )  Assigned For All Purposes To:
) Hon. Barry Baskin
13 Plaintiffs, )
) MEMORANDUM OF POINTS AND
14 V. ) AUTHORITIES IN SUPPORT OF
)  MOTION OF DEFENDANT WMC
15 || WMC MORTGAGE CORPORATION,et ) MORTGAGE CORPORATION TO
al., ) STRIKE PORTIONS OF PLAINTIFFS’
16 ) VERIFIED COMPLAINT
Defendants. )
17 ) Date:
)  Time:
18 ) Dept: 7
) Trial: None
19 )
20
21 Defendant WMC MORTGAGE CORPORATION (hereafter “Defendant™) respectfully submits
22 the following memorandum. of points and authorities in support of its Motion to Strike Portions of the
23
verified Complaint (“Complaint”) filed herein by Plaintiffs HERMENEGILDO J. CAPARAS and
24 ' :
o5 JUANITA R. CAPARAS (“Plaintiffs”):
26 "
‘27 1
o8 ||/

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
TO STRIKE PORTIONS OF PLAINTIFFS’ COMPLAINT - PAGE 1 OF 6
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I. INTRODUCTION

Plaintiffs HERMENEGILDO J. CAPARAS and JUANITA R. CAPARAS (“Plaintiffs”) are the

former owners of the real property which is the subject of this action, known as 3554 Lovebird Way, |
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Antioch, California (“Property”) [Complaint §1]. Plaintiffs on or about July 7, 2006 executed two
promissory notes in the amounts of $640,000 (“First Note) and $160,000 (“Second Note™), respectively.
The notes were secured by two deeds of trust encumbering the Property (“First Deed of Trust” and
“Second Deed of Trust”), which were recorded on July 19, 2006 in the real estate records of Contra
Costa County, California. [Complaint 998, 17; Request for Judicial Notice, Deeds of Trust]. Pursuant to
the terms of the First Deed of Trust and the Second Deed of Trust, WMC is the “Lender” and Defendant
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (“MERS”) is the beneficiary
thereunder, and WESTWOOD ASSOCIATES was the original Trustee. REGIONAL TRUSTEE
SERVICES CORPORATION (“RTSC”) is the successor trustee under the First Deed of Trust
[Complaint Y4, Exhibit A]. RTSC recorded a Notice of Default and Election to Sell on or about May12,
2008 [Complaint 187, Exhibit A], and subsequently recorded a Notice of Trustee Sale on August 14,
2008 [Complaint §187, Exhibit B].

The Complaint makes improper, irrelevant and immaterial allegations, and seeks an award of
punitive damages from all defendants without satisfying the statutory requirements for pleading such
entitlement as against a corporate defendant, as set forth below. The Complaint also improperly seeks to
set aside a trustee sale without tendering the amount due, and seeks attorneys’ fees and costs without any

contractual or statutory basis therefor. The Motion to Strike should be granted in its entirety.

IL. LEGAL ARGUMENT

A demurrer is not the appropriate vehicle to challenge a portion of a cause of action demanding

an improper remedy. (Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th

{11028, 1047, ["a demurrer cannot rightfully be sustained to part of a cause of action or to a particular type

of damage or remedy"]; Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 163, [petitioners' punitive
damage allegations not subject to real parties’ demurrers].) The appropriate procedural device for

challenging a portion of a cause of action seeking an improper remedy is a motion to strike. (Caliber

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
TO STRIKE PORTIONS OF PLAINTIFFS’ COMPLAINT - PAGE 2 OF 6
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Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4™ 365, 385.) A motion to strike is also the
appropriate method for challenging allegations in a Complaint that are false, improper or irrelevant.

(Code of Civil Procedure (“CCP”) Section 436(a).) “Irrelevant” matter includes allegations that are not
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essential to the claim or defense; that are “...neither pertinent to nor supported by an otherwise sufficient|
claim or defense;” or that contain “a demand for judgment requesting relief not supported by the
allegations of the complaint...” (CCP Section 431.10(b).)

A. The Complaint Fails To Properly Allege Any Entitlement To Punitive Damages
Against Corporate Defendant WMC, and Prayer item One Should Therefore be
Stricken.

Plaintiffs improperly seek punitive damages against all Defendants. [Complaint 138, 170;
Prayer for Relief q1]. Punitive damages are not available under Civil Code Section 3294(b) under the
facts alleged, which provides that in order to recover punitive damages against a corporate employer,
Plaintiffs must allege that WMC had advance knowledge of an employee's unfitness and employed the
employee with a conscious disregard of the rights or safety of others or that WMC authorized or ratified
the' alleged wrongful conduct. Plaintiffs must also allege that the act of oppression, fraud or malice was
on the part of an "officer, director or managing agent" of WMC. (Ibid.) This Plaintiff has not done.

The Complaint also fails to allége that WMC had advance knowledge of an employee's unfitness
and employed the employee with a conscious disregard of the rights or safety of others, that WMC
authorized or ratified the alleged wrongful conduct. Therefore, the Complaint fails to properly plead
Plaintiffs’ entitlement to punitive damages as against defendant WMC and all such allegations should be
stricken. The motion should be granted.

B. Plaintiffs has Failed to Allege that They Tendered the Arrearages on the Loan Prior
to the Trustee’s Sale and Prayer Items Six and Nine Should Therefore be Stricken.

The Complaint seeks to cancel the trustee’s sale of the Property, although it does not allege a
cause of action to set aside the trustee’s sale, or that the sale has even occurred [Complaint, Prayer for
Relief, Items 6 and 9]. These prayer items should be stricken from the Complaint because Plaintiffs may
not challenge a trustee sale as a matter of law unless he alleges facts showing that that Plaintiffs
previously tendered the entire outstanding obligation on the loan secured by the Deed of Trust.

As more fully set forth in the demurrer filed concurrently herewith, it has long been established

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
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that a trustor must tender the obligation in full as a prerequisite to his or her challenge of the foreclosure
sale. (Humboldt Sav. Bank v. McCleverty (1911) 161 Cal. 285, 290; Williams v. Koenig (1934) 219 Cal.

656, 660; United States Cold Storage v. Great Western Savings & Loan Association. (1985) 165
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Cal.App.3d 1214, 1222-1223.) The Complaint’s allegations do not raise a triable issue absent a presale

offer to pay the full amount of the debt. (MCA, Inc. v. Universal Diversified Enterprises Corp. (1972)

27 Cal. App.3d 170, 177.) “Some disposition on the part of [plaintiff] to do equity by tendering the
amount of the debt due is a prerequisite to [a] demand for judgment cancelling the trustee’s sale.” (Ibid.)
Plaintiffs cannot invoke the jurisdiction of a court of equity to set aside a trustee’s sale when the
pleadings show no tender of payment of the full obligation for which the property was secured or an offer
in good faith to pay and that implicit in such offer must be the ability to pay. (Karlsen v. American
Savings & Loan Association. (1971) 15 Cal.App.3d 112, 117.) Plaintiffs have not alleged facts sufficient
to obtain relief in the form of cancellation of the trustee’s sale of the Property as a matter of law. CCP
Section under 431.10(b) provides that an immaterial allegation in a complaint includes “...a demand for
judgment requesting relief that is not supported by the allegations of the complaint...” That section
explicitly provides that such immaterial allegations are considered “irrelevant matter” that is subject to a
motion to strike under to CCP Section 436(a). (CCP Section 431.10(c).) As a result, Items 6 and 9 of the
Complaint’s Prayer for relief should be stricken in its entirety.

C. The Complaint’s References to Comments by Mainstream Media and Executive
Officials are Improper, Irrelevant and Prejudicial.

The Complaint is rife with improper allegations referring to newspapers, television stations, and
the opinions of executive officials about the mortgage industry in general [Complaint §] 32-38]. None of
these allegations make specific reference to the subject loan and none mention any Defendant WMC.
Such allegations are irrelevant, improper and extremely prejudicial. For example, it is wholly irrelevant
that CNN Money has allegedly stated that “[hJome ownership is the foundation of the American Dream”

or that “...[d]angerous mortgages have put millions of families in jeopardy of losing their homes.”

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION
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D. The Complaint fails to state any basis for an award of attorneys’ fees or costs.

In section 3 of the Prayer for Relief, Plaintiffs ihappropriately seek an award of attorneys’ fees

and costs under CC §§1717 and 1788.30. As more fully set forth in Defendant’s demurrer, there is no
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basis for an award of attorneys’ fees under these statutes, under Civil Code § 2924 et seq. or undef any

cause of action Plaintiffs have pled. Thus, the request for attorneys’ fees and costs should be stricken.

DATED: August 19, 2009 LAW OFFICES OF GLENN H. WECHSLER

LAWRENCE D. HARRIS

EA\Larry\WMC\Caparas\MPA Strike
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