
 

 

  

 
 

By Myron Finley 
This white paper is designed to help mortgage 
lenders and servicers understand and comply with 
California Assembly Bill 278 commonly referred 
to as the “California Homeowner Bill of Rights” 
which became effective on January 1, 2013.  

Includes checklist: 5 Points to Consider About 
Your Assignment Review Process 

Myron Finley is the Chief Legal Officer at Nationwide 
Title Clearing. Mr. Finley has been a lawyer for more than 
30 years.  He is admitted to practice in both California 
and New York. 
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n July 11, 2012, California Governor Jerry Brown signed into 
law California Assembly Bill 278 (the “Bill”), which became 
effective on January 1, 2013. The law was modeled after the 
servicing standards contained in the Spring 2012 settlement 
between the U.S. Department of Justice, 50 state Attorneys 
General and the nation’s five largest lending institutions (the 
“National Mortgage Settlement”). The intent is to apply the 
standards embodied in the settlement broadly to all mortgage 
loan servicers, whether or not they participated in the National 
Mortgage Settlement. The legislation was initially proposed by 
California Attorney General Kamala Harris, and has been 
broadly touted as the “California Homeowner Bill of Rights.” 

The Bill does provide California homeowners with an 
impressive collection of rights, especially with regard to their 

possible involvement in mortgage foreclosure 
proceedings. For example, the Bill’s Sections 4 
and 5 extend to mortgage servicers the present-
law requirement that a lender contact the 
borrower prior to filing a notice of default, to 
explore options for the borrower to avoid 
foreclosure. It also prohibits a mortgage 
servicer, mortgagee, beneficiary or authorized 
agent from recording a notice of default while a 
complete first lien loan modification application 

is pending. In such cases, the borrower must be provided with a 
toll-free number to contact the U.S. Dept. of Housing and Urban 
Development to find a HUD-certified housing counseling 
agency.  

Detailed requirements are imposed by the Bill on mortgage 
servicers to engage borrowers on the subject of their loan status. 
In order to show that a servicer has exercised “due diligence” in 
respect to a borrower, for example, the Bill provides a servicer 
must show it has sent a letter via first-class mail, then attempted 
to contact the borrower by phone at least three times at different 
hours on different days. It must then send a certified letter to the 
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borrower, with a return receipt requested. Servicers must also 
maintain a toll-free phone number answered by a live 
representative, and if a servicer has a web page, it must contain 
a prominent link to a page that lists contact numbers and 
provides a list of documents a borrower should have on hand 
when they call.  

Be Prepared to Provide Documents 
Section 6 of the Bill provides a significant boon to borrowers 
who are having difficulty paying their mortgages. A mortgage 
servicer, mortgagee, trustee, beneficiary or authorized agent 
may not record a notice of default until, among other things, it 
notifies the borrower that he or she may request each of the 
following: 

1. A copy of the borrower’s promissory 
note; 

2. A copy of the borrower’s deed of trust or 
mortgage;  

3. A copy of any assignment of the 
borrower’s mortgage or deed of trust required to 
demonstrate the right of the servicer to foreclose; 
and 

4. A copy of the borrower’s payment 
history since the last time the borrower was less 

than 60 days past due. 

This requirement will have a particular impact on the mortgage 
servicing industry, as the usual servicing and collateral files 
rarely contain information such as copies of all mortgage 
assignments. Third-party service providers, such as Nationwide 
Title Clearing, Inc., are already offering services targeted to 
provide copies from the public record to the servicer before any 
notice of default is filed.  

 “[Section 6] will have a 
particular impact on the 

mortgage servicing industry, 
as the usual servicing and 

collateral files rarely contain 
information such as copies of 

all mortgage assignments.” 
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“Dual Tracking” Process for Defaulted Loans 
One of the least popular of servicing techniques handled by 
Section 7 of the Bill is the so-called “dual tracking” process for 
defaulted loans. Under such a process, a customer service 
representative would carry on a conversation with the borrower 
at the very same time a default lawyer was pushing the 
foreclosure through to completion. The Bill also describes the 
characteristics of a loan modification or workout plan that is in 
the best interests of all persons having an interest in the loan. 
For example, such a plan may exist whether the loan is 
presently in default, or if default seems reasonably foreseeable. 
The anticipated recovery under the loan modification or 
workout plan must exceed the anticipated recovery through 
foreclosure on a net present value basis.  

Moreover, if a borrower submits a complete application for a 
first lien loan modification program offered through or by his 
mortgage servicer, no notice of default may be filed with respect 
to the loan while that application remains pending. A borrower 
must also be given 31 days following notice that such an 
application has been denied before a notice of default can be 
filed, and the borrower must be given the opportunity to appeal 
the denial of the application for modification.  

“Single Point of Contact” Provision of 
Bill Section 9 
The provision likely to be of most impact on 
defaulted borrowers is the “single point of 
contact” provision of Bill Section 9. Under that 
provision, upon request by a borrower for a 
foreclosure prevention alternative, the mortgage 

servicer must establish a “single point of contact” with the 
borrower and must provide one or more direct means of 
communicating with that contact. Specific functions are 
specified for the single point of contact, including the right to 
access individuals who have the ability and authority to stop 
foreclosure proceedings when necessary. Moreover, if the single 

 “The provision likely to be of 
most impact on defaulted 
borrowers is the “single 

point of contact” provision of 
Bill Section 9.” 
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point of contact is a team rather than an individual, each 
member of the team must be knowledgeable about the 
borrower’s situation and the current status of alternatives to the 
foreclosure process. 

Ensure Your Notice of Default Complies 
Bill Section 10 provides that a trustee, mortgagee, beneficiary or 
any of their agents must record a notice of default in the public 
record at least three months and twenty days before the property 
may be sold to satisfy the debt. It also provides that no notice of 
default may be recorded unless the filing entity is one of the 
following: 

1. The holder of the beneficial interest under the mortgage or 
deed of trust; 

2. The original trustee or the substituted trustee under the 
deed of trust; or 

3. The designated agent of the holder of the beneficial interest 
under the mortgage or deed of trust. 

Exhaust All Foreclosure Prevention Alternatives 
Further, Bill Section 12 provides that, unless a borrower has 
previously exhausted the first lien loan modification process 

offered by or through his or her mortgage 
servicer, any servicer that offers one or more 
foreclosure prevention alternatives must send a 
written communication that includes the 
following information: 

1. That the borrower may be evaluated for a 
foreclosure prevention alternative; 

2. Whether an application is required from the borrower to be 
considered for a foreclosure prevention alternative; and 

3. The means and process by which the borrower may obtain 
an application for a foreclosure prevention alternative. 

 “[The bill] limits the 
servicer’s rights to record a 
notice of default or a notice 

of sale while such application 
is pending.” 
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The Bill also provides detailed rules regarding a loan servicer’s 
review and evaluation of a borrower’s application for a first lien 
loan modification or other foreclosure prevention alternative. It 
limits the servicer’s rights to record a notice of default or a 
notice of sale while such application is pending. It forbids the 
charging of any application, processing or other fee for a first 
lien loan modification or other foreclosure prevention 
alternative. It also limits the servicer’s right to collect any late 
fees for periods when such an application is pending, a denial is 
being appealed, the borrower is making timely modification 
payments or a foreclosure prevention alternative is being 
evaluated or exercised.  

Importance of Competent & Reliable Evidence  
Documents recorded by or on behalf of a mortgage 
servicer in connection with a foreclosure, including 
a declaration, notice of default or sale, assignment 
of a deed of trust or a substitution of trustee, must 
be accurate and complete and supported by 
competent and reliable evidence. Before recording 
any such documents, mortgage servicers must 
ensure they have reviewed competent and reliable 
evidence to substantiate the borrower’s default and 
the right to foreclose.  

Again, companies like Nationwide Title Clearing, Inc. offer 
property report services that provide their servicer clients with 
the “competent and reliable evidence” they need, as well as the 
images necessary to substantiate that such evidence was 
obtained. Repeated uncorrected violations of this 
“documentation” requirement give rise to a civil penalty of up 
to $7,500 per mortgage or deed of trust. 

To add further “teeth” to its many provisions, the Bill gives the 
borrower a private right of action against any loan servicer for 
actual economic damages resulting from a material violation of 
these provisions, as well as a right of action to seek injunctive 
relief.  

 “Repeated uncorrected 
violations of this 
“documentation” 

requirement give rise to a 
civil penalty of up to $7,500 

per mortgage or deed of 
trust.” 
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Five Points to Consider About Your Assignment 
Review Process  

Use this checklist to consider the most important aspects of your 
existing assignment review process in California.  

1. Is an assignment review currently being 
conducted for all California loans once they are 
referred to default? 

2. If so, does the review include a search of 
land records for the mortgage/deed of trust and all 
recorded assignments to identify what’s on public 
record? 

3. Does the review include a documented 
report to identify the assignment chain and copies 

of all documents? 

4. Does the report constitute competent and reliable evidence? 

5. What process do you have in place to provide evidence that 
you are in compliance with this new law for all California loans 
in default? 

Conclusion 
There is little doubt that the provisions of the California 
Homeowner Bill of Rights will materially alter the contours of 
the mortgage lending industry in that state. Moreover, as other 
states watch its implementation and the effects it has on that 
industry, it could well become a model for mortgage reform in 
those states. Anyone involved in the mortgage industry will be 
well advised to watch this issue to see how it impacts the nature 
of mortgage lending and servicing in the future.  

Nationwide Title Clearing 
Email: nwtc.info@nwtc.com 
Phone: 800-346-9152 x225 
www.nwtc.com 

 “There is little doubt that 
the provisions of the 

California Homeowner Bill of 
Rights will materially alter 

the contours of the mortgage 
lending industry in that 

state.” 
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NOTE: This white paper is intended to serve as a discussion about 
important issue, but is not intended to serve as legal advice. We 
recommend your legal counsel review this new law in full. You can 
view the new law here: 
 
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=20
1120120AB278 
 

http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120AB278�
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201120120AB278�
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