PROGRAM SPONSORS
The Standing Committee on Consumer Advocacy/ Legal Services, Section, The State Bar of California
California Attorney General's Office
Legal Aid Foundation of Los Angeles
Legal Services Program for the Pasadena-San Gabriel and Pomona Valley
Legal Aid Foundation of Long Beach
San Joaquin College of Law
Fresno-Merced Counties Legal Services
Amicus Publico (Orange County)
California District Attorneys' Association
San Francisco Neighborhood Legal Services Foundation
Solano County Legal Assistance Agency
Voluntary Legal Services Program, San Francisco
Legal Aid Society of Orange County
Legal Aid Society of San Mateo
San Fernando Valley Neighborhood Legal Services
Legal Society pf San Diego
La Raza, Sacramento Chapter
Legal Services of Northern California
California Consumer Affairs Association
Southern California Fraud Investigators Association
Los Angeles County Department of Consumer Affairs
Public Counsel (Public Interest Law Office of the Los Angeles County and Beverly Hills Bar Association)
Consumers Union
California State Department of Consumer Affairs
.3SA!

i''
&■-.'<■
L&Oirk^l -h:
ft?:-?'
■fctfiT*

'l:-;

# v.
HrJ-"



T-
»!■?'
I.,.-
X S'i**-..



E&

,S5- v,„
•     ■'-'&& .:.C::h'!f A"&:S:   ■'• ■
i„.^c^. vL:;^:':..^"-i..
■•  • •■»•.•■•    .'    '. *»i  ■«' '•'•  •'''      ' i
?'*."
TABLE OF CONTENTS
PAGE
I.   THE TRUST DEED
1-1
A.   General Considerations
1-1
1.
Background;  The Emergence
of the Trust Deed
1-1
2. Statute of Limitations
1-3
3. Form of Deed of Trust
1-5
4. Parties to a Trust Deed
1-8
a.
Trustor
1-8
(1)
Issues Arising if Title is
Held as Community Property
1-9
(2)
Joint Tenancy and Tenancy
in Common
1-12
(3)
Creditor Reliance on
Record Title;  A Special
Problem with Spouses
1-14
b.
Trustee
1-17
c.
Beneficiary
1-19
5.
Execution, Acknowledgment and
Delivery of the Trust Deed
1-21
a.
Execution or Signing of
the Trust Deed by the Trustor
1-21
b.
Acknowledgment of the
Trust Deed bv the Trustor
1-22
c.
Delivery of the Trust Deed
1-23
6. Trust Deeds on Encumbered Property
1-24
7. All Inclusive Trust Deed
1-24
The Obligations Secured by a Deed of Trust
1-25
1. The Underlying Obligation
1-25
2. Obligation to Pay Accelerated Balance
1-26
3. .Other- Obligations Imposed bv the
Deed of Trust
1-27
a.
Fire Insurance and Eminent
Domain Proceeds
1-28
(1)  Obligation to Pay Premiums
1-28
*c
(2)  Beneficiary's Control of
Insurance and Eminent
Domain Proceeds
1-30
b.
Taxes
1-32
c.
Impound Accounts
1-34
d.
Senior Encumbrances
1-35
e.
Waste
1-37
(1)
Foreclosure on Breach of
Duty to Maintain
1-37
(2)
Damages for Breach of Duty to
Maintain
1-38
f.
Prepayment Penalties
1-40
g.
Late Payments
1-41
h.   Attorney's Fees
1-42
(1) Processing the Foreclosure
1-42
(2) Fees for Advising the Beneficiary
           or Trustee
1-43
            (3*) Litigation Fees
1-46
(a)  Beneficiary's Litigation Fees  1-46
  (b)  Trustor's Litigation Fees
1-48
(c)  Trustee's Litigation Fees
1-49
ii
4.
The Obliaations of Successors and Assigns
I-
a.
The Trustor's Transferee
I-
b.
The Beneficiary's Transferees
I-
5. Servicing Agent
I-
6. Beneficiary's Obligation to Provide Beneficiary or Payoff Demand Statement
I-
FORECLOSURE PROCESS AND THE TRUSTEE'S DUTIES
II
Context of Duties
II
Nonjudicial Foreclosure
II
1.
The Notice of Default and
Intent to Foreclose
II
a.   Content of the Notice of Default
II
(1) Required Contents
II
(2) Statement of Nature of Breach
II
(3) Spanish Language Considerations
II
2. Adequacy of Notice to Trustor
II-
3. The Right to Reinstatement
II-
4. The Right of Redemption
II-
5. Giving the Notice of Sale
II-
6. Notice Regarding Balloon Payment
II-
7. Conduct of the Foreclosure Sale
II-
a.
Foreclosure Sales on Lien Contracts
II-
b.
Effect of Military Service
II-
8. Distribution of the Sale Proceeds
II-
9. Trustee Charges
II-
iii
10.
Effect of Nonjudicial Foreclosure
II-
a.
Redemption
II-
b.
Junior Liens
II-
c.
Deficiencies
II-
(1) Deficiency Judgments
II-
(2) Beneficiary's Right to Insurance Proceeds After Foreclosure
II-
d.
Junior Lienholder as Bidder at Senior
Lienholder's Sale
II-
11. Right to Possession
II-
12. Damages for Improper Sale
II-a.   Liability for Deficient Notice
II-

b.   Liability for Deficient Sale
II-
c.   Beneficiary's Liability for Trustee's
Misconduct
II-
13.
Mobilehome and Manufactured
Home Foreclosures
II-
i
————————^———
14. Condominium Assessment Lien Foreclosures
II-
15. Mixed Collateral - Real
and Personal Property
II-
III. ASSAILING THE FORECLOSURE
III
A.   Introduction
III
     B.   Grounds for Attacking the Foreclosure
III
1.   The Obligation is Unenforceable
III
       2.   The Lien is Unenforceable
III

a.   Common Law Theories
III
              b.   Automobile Sales
III
IV
c.   Retail Installment Sales
III
3.
Dispute as to What, if any. Amount Owed
III
a.
Disputed Amount Owed
III
b.
Payment Excused
III
c.
Waiver or Estoppel to Claim Payment
or Default
III
d.
Offsetting Obligation
III
4. De Minimis Breach
III
5. Defective Procedure
III
a.
Defective Notice of Default
III
b.
Defective Notice of Sale
III
c.
Improper Conduct of Sale
III
d.
Postponements
III
e.
Bidder Collusion
III
f.
Trustee's Unfair Conduct
III
g.
Inadequacy of Price
III
C.   Enjoining the Sale
III
1. Propriety of Injunctive Relief
III
2. Scope of Injunctive Relief
III
3. National Banks
III
4. Tender
III
5. Bank Deposit
III
6. Bond or Undertaking
III
7. Appeals
III
8. Notice of Rescission and Lis Pendens
III 
9. a.   Notice of Rescission
III
v
b.   Lis Pendens
III-
D.
Attack on the Sale's Validity
111-66
1.
Vacating the Foreclosure Sale and
Obtaining Damages
111-66
2. Grounds for Attacking the Sale
111-69
3. Tender
111-69
4. Conclusiveness of Deed Recitals
111-70
E.
Attacking the Sale or Defending Possession
in Unlawful Detainer Proceedings
111-78
F.
The Status of Bona Fide Purchaser
or Encumbrancer
111-89
1.   Notice
111-90
a.
Actual Notice
111-90
b.
Constructive Notice
111-91
BANKRUPTCY AND FORECLOSURE
IV-1
A.
Introduction
IV-1
B.
The New Bankruptcy Act
IV-2
C.
Exempt Property
IV-5
1. California Exemptions
IV-6
2. Alternative Exemptions
IV-6
3. Exemption Stacking in Joint Cases
IV-7
4. Avoiding Liens that Impair Exemptions
IV-8
D.
Automatic Stay
IV-10
1. Effect of the Automatic Stay
IV-10
2. Acts Taken in Violation of the Stay
IV-14
3. Relief From the Automatic Stay
IV-15
vi
a.
Grounds for Lifting the Stay
IV
(1) Lifting the Stay "For Cause"
IV
(2) Lifting the Stay for Lack of Eguitv and Property Not Necessary
to Reorganization
IV
b.
Procedures to Lift Stay
IV
c.
Raising Counterclaims and Defenses
IV
d.
Burden of Proof
IV
Abusive Filings
IV
Chapter 7
IV
1. Introduction
IV
2. Factors To Consider Before Filing
Under Chapter 7
IV
a.
Redemption
IV
b.
Reaffirmation
IV
c.
Lien Avoidance Under Section 506(d)
IV
d.
Non-dischargeabilitv of Certain Debts   IV
3.
Dismissal for Substantial Abuse
IV
Chapter 13
IV
1. Eligibility for Chapter 13
IV
2. The Framework of a Chapter 13 Plan
IV
a.
What the Plan MUST Do
IV
b.
What the Plan MAY Include
IV
c.
Classification of Claims
IV
d.
Unsecured Claims
IV
e.
Residential Deeds of Trust
IV
f.
Reasonable Period To Cure Default
IV
vii
3.
Confirmation of a Plan
IV-
a.
Treatment of Unsecured Creditors
IV-
b.
Treatment of Secured Creditors
IV-
c.
Ability to Make Payments
IV-
4.
Post Confirmation
IV-
H. Attacking a Foreclosure Sale in Bankruptcy
IV-
I. Bankruptcy Court Jurisdiction
IV-
J.   Practice in the Bankruptcy Court
IV-
V.   CAUSES OF ACTION AND REMEDIES IN FORECLOSURE CASES
V
A.   Common Law Causes of Action and Remedies
V
1. Capacity
V
2. Duress and Menace
V
3. Undue Influence
V
4. Mistake
V
5. Fraud and Deceit
V
6. Forgery and Fraud in the Factum
V
7. Duty of Good Faith and Fair Dealing
Between Lenders and Borrowers
V-
8. Negligence
V-
9. Rescission
V-
10. Reformation
V-
11. Cancellation of Instruments
V-
12. Quiet Title
V-
13. Declaratory Relief
V-
14. Slander of Title
V-
viii
15. Accounting
V
16. Damages for Emotional Distress
V
a.
International Infliction of
Emotional Distress
V
(1) Extreme and Outrageous Conduct
V
(2) Intentional or Reckless Conduct
V
(3) Causation
V
b.
Negligent Infliction of Emotional
V
Distress
c.
Emotional Distress Resulting From
Another Actionable Tort
V
d.
Fraud and Deceit
V
e.
Breach of Contract
V
f.
Breach of the Covenant of Good
Faith and Fair Dealing
V
g.
Tortious Breach of Contract
V
h. Breach of a Statutory Duty
V
i.   Statute of Limitations
V
17.
Punitive Damages
V
Unconscionabilitv
V
1. Introduction
V
2. Inherent Unfairness and Oppression
V
a.
Price Unconscionabilitv
V
b.
Other Unconscionable Consumer
Contract Provisions
V
3.
Adhesion Contracts
V
ix
c.
    D.



	4.
	Special Issues Involving Unconscionability
	V-45

	
	a.
	Deed of Trust
	V-45

	
	b.
	Finance Charge Rates
	V-47

	
	c. d.
	Improvident Extension of Credit
	V-48

	
	
	Acceleration Clause
	V-51

	
	e.
	Foreclosure Sale Price
	V-53

	
	f.
	Home Eguity Sale Price
	V-53

	Breach of
	Fiduciary Duty
	V-54

	1.
	Introduction
	V-54

	2.
	Case
	Law on Mortgage Brokers'
	

	
	Fidu
	ciary Duties
	V-59

	3.
	Applying Breach of Fiduciary Case Law
	

	
	to Foreclosure Cases
	V-61

	
	a. b.
	Improvident Lending Situation
	V-61

	
	
	Duty to Disclose in Foreclosure Cases
	

	
	
	Other than Those Involving Mortgage
	

	
	
	Brokers
	V-64

	
	c.
	Duty to Disclose When Confidential
	

	
	
	Relationship Exists
	V-66

	
	Unfair Competition
	V-69

	1.
	Introduction
	V-69

	2.
	"Unlawful" Business Practices
	V-70

	
	a.
	Broad Scope
	V-70

	
	b.
	Violations of Federal Law
	V-74

	
	c.
	Defenses
	V-77

	3.
	"Unf
	air" Business Practices
	V-77

	4.
	Standing
	V-80


X
5.
Remedies
V-81
a.
Injunction
V-81
b.
Restitution and Other Equitable Relief  V-82
c.
Damages
V-87
d.
Civil Penalties
V-88
e.
Remedies Cumulative
V-91
6.
Criminal Penalties and Potential
Civil Discovery Problems
V-92
E.   Truth-in-Lending Issues in Home Foreclosures
V-95
1.
Introduction
V-95
a.
Transactions Prior to April 1, 1981
V-97
b.
Transactions Between April 1, 1981
and September 30, 1982
V-97
c.
Transactions After October 1, 1982
V-98
2. Structure of Truth-in-Lendinq
V-98
3. Applicability of TILA
V-101
4. Disclosures
V-105
a.
Timing of Disclosures
V-105
b.
Who Must Receive Disclosures
V-106
c.
Debtor's Acknowledgment of Receipt
V-107
d.
Clear and Conspicuous Disclosure
V-107
e.
Credit Transaction Disclosure  .
Checklist
V-108
f.
Other Reguirements
V-110
xi
(1) Credit Insurance
V-110
(2) Property Insurance
V-lll
(3) Identification of Collateral
V-lll
(4) Refinancing
V-112 
(5) The Right to Rescind under TILA
V-112
a.
Consummation of the Transaction
V-114
b.
Material Disclosures
V-114
c.
Notice of Right to Rescind
V-116
d.
Limitation on the Period of the
Right to Rescind
V-119
e.
Exemption Transaction
V-120
f.
Waiver of the Right to Rescind
V-121
g.
Effecting Rescission
V-121
(1) Notice of Cancellation
V-121
(2) Borrower's Tender of Actual
Amount Received
V-122
(3)
Lender's Duty to Cancel
Transaction After Rescission
V-123
h.   Home Improvement Contracts and TILA
Rescission Rights Under State Law
V-126
Special TILA Issues for Adjustable
Rate Mortgages
V-127
Special TILA Issues in Home-Eguitv Loans
and Lines of Credit
V-133
a.   Law until December 31.   1988
V-133
Civil Liability
V-134
a.
Individual Actions
V-134
b.
Class Actions
V-136
c.
Multiple Violations/Multiple
Consumers
V-136
d.
Assignee Liability
V-137
xii
(1) Violations on Face of Disclosure Statement
V-137
(2) Effect of Consumer Acknowledgment
on Assignee
V-138
e.   Concurrent State and Federal Jurisdiction
V-139
TILA in Foreclosure Proceedings
V-140
Corrections and Defenses
V-144
a.
Corrections
V-144
b.
Notice of TILA Violations Should
Always be Written
V-145
c.
Unintentional Errors
V-145
d.
Good Faith Compliance
V-147
RICO
V-147
1. Introduction
V-147
2. Statutory Elements of a Civil
RICO Action
V-149
a.
A Defendant Must be a "Person"
V-151
b.
Defendant Must be Engaged in a
"Pattern of Racketerring Activity      V-151
(1) "Racketeering Activity"
V-151
(2) "Pattern of Racketeering
Activity"
V-162
c.
"Directly or Indirectly Invests
in, Acguires, or Maintains an
Interest in, or Conducts the
Affairs Of
V-164
d.
An Enterprise Which is in or
Affects Interstate Commerce
V-167
(1)  "Enterprise"
V-167
xiii
3.

(2)  "In or Affects Interstate Commerce
e.   Plaintiffs Business or Property Has Been Injured
(1)
Competitive or Business Harm
vs. Personal Pecuniary Loss
(2)
"Racketeering Injury"
Additional Issues
a.
Requirement of Connection with
Organized Crime
b.
Venue
c.
Statute of Limitations
d.
Burden of Proof
e.
Jury Trial
f.
Equitable Relief
g.
Pleading

V-171
V-172
V-173 V-175 V-177
V-177 V-178 V-179 V-180 V-181 V-181 V-182
SPECIAL ISSUES
A.   Attorneys Fees
1. Contractual Provision for Attorneys's Fees
2. Statutes
3. Tort Recovery
4. "Widespread Benefits"
a.
Private Attorney General Theory
b.
Common Fund
c.
Substantial Benefits

VT-1
VI-1 VI-2 VI-2 VT-4 VI-4 VI-4 VI-5
xiv
B.
Alter Ego Doctrine
VI
1. When Alter Ego Applies
VI
2. Elements of Alter Ego
VI
3. Pleading Alter Ego
VI
4. Evidence of Alter Ego
VI
C.
Special Statute of Limitations Issues
VI-
1.
Conspiracy (Last Overt Action
Doctrine) and Commission of
Continuing Wrong
VI-
2.
Delayed Discovery
VI-
a.
General Rule of Accrual of Actions
VI-
b.
"Delayed Discovery" in Fraudulent
Real Estate Transactions
VI-
c.
Applying Delayed Discovery in a
Foreclosure Context
VI-
d.
Pleading Delayed Discovery
VI-
e.
Due Dilgence Reguirement
VI-
3.
Estoppel and Eguitable Tolling
VI-
a.
Estoppel
VI-
b.
Eguitable Tolling
VI-
4.
Tolling of Statute of Limitations
While Homeowner in Possession
VI-
5.
How the Defense of the Statute
of Limitations Can be Raised
V-
D.
Agency
V-
1.   Principals (employer) Liability for Misrepresentations Made by Agency
(employee) to Homeowners
VI-
xv
2.   Dual Agency
VI
a.
Liability of Principals in Dual
Agency Situation (Mortgage
Broker Context
VI
b.
Rescinding Transaction Based
on Undisclosed Dual Agency
VI
E.
Limitations on Loans Negotiated by
Mortgage Brokers
VI
F.
Loans Made By Mortgage Brokers Using
Their Own Funds
VI
G.
Criminal Prosecution/Administrative Action
VI
H.   Special Loan Issues
VI
1. Home Eguitv Loans and Lines of Credit
VI
2. Shared Appreciation Loans
VI
A.
Definition
VI
B.
Types of Shared Appreciation Loans
VI
C.
Possible Practical Problems
With Shared Appreciation Loans
VI
1. Refinancing
VI
2. Credit for Cost of Capitol Improvement s
VI
3.
Reverse Annuity Mortgage
VI
I.   NONJUDICIAL ARBITRATION
VI
Introduction
VI
1.   Grounds For Attacking Arbitration
VI
a.
The Agreement To Arbitrate
Was Not Voluntary
VI
b.
The Dispute Is Not Covered By
The Agreement to Arbitrate
VI
xvi
c.   The Arbitration 'Clause Is
Uncons cionable
VI-89
d.
Fraud
VI-91
e.
Waiver
VI-92
f.
Failure to Disclose
VT-93
2.   Federal Preemption
VI-95
xvii
I.   THE TRUST DEED
A.  General Considerations
1 Background;  The Emergence of the Trust Deed
The deed of trust (often referred to as "trust deed") is the most common instrument by which real property serves as security for the performance of an obligation.
A brief historical.   
detour is helpful in understanding the modern legal consequences of the deed of trust which emerged as a device to circumvent various debtor protections to relieve the harsh consequences of mortgage defaults. (See generally Hetland, California Real Estate Secured Transactions 11; 1 Miller & Starr, California Real Estate 315.) In the 15th century, the security instrument commonly used in England was a mortgage, which took the form of a conveyance of real property by a debtor to a creditor. Although an absolute conveyance on its face, a mortgage was subject to a condition subsequent by which the debtor could retake or "redeem" title when the debtor performed the underlying obligation. If the debtor did not perform, by the specified deadline, the property was effectively forfeited to the creditor. Gradually, equity courts began to permit debtors to redeem the property although the secured obligation was performed long after the designated time for performance.  In response, creditors sought to
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bar the debtors' equity of redemption. The courts granted equitable decrees ordering debtors to redeem by a specified time or be forever foreclosed from redeeming. (See e.g., 3 Powell on Real Property 546-49; 1 Miller & Starr, California Real Estate 314-15.)
California recognizes the common law right of redemption. [Civ. Code § 2889; see e.g., Hamud v. Hawthorne (1959) 52 Cal.2d 78, 84; 338 P. 2d 387.] However, equitable redemption was effectively negated by the California Supreme Court's sanction of the use of the deed of trust. rKoch v. Briggs (1859) 14 Cal. 256; 73 Am.Dec. 65.] The court considered a transaction in which a debtor simultaneously executed a promissory note and a deed conveying the debtor's property to a trustee with a power of sale. The power of sale gave the trustee the authority to sell the property at public auction if the debtor defaulted on the debt and to apply the proceeds of sale to satisfy the obligation. The court ruled that, although the deed of trust was a conveyance executed to secure a debt, it was not a mortgage, and consequently, there was no equity of redemption or necessity of foreclosure.
Although some cases followed the conveyance-of-title theory °f Koch, a series of Supreme Court cases culminating in Bank of Italy Nat. Trust & Sav. Assn. v. Bentlev (1933) 217 Cal. 644; 20 P.2d 940 emphasized that mortgages and trust deeds served identical purposes and functions and applied most mortgage rules and theories
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to trust deed problems.  Today,
. . . in California there is little practical difference between mortgages and deeds of trust, . . . they perform the same basic function, and ... a deed of trust is practically and substantially only a mortgage with power of sale. . . [D]eeds of trust are analogized to mortgages and the same rules are generally applied to deeds of trust that are applied to mortgages. Domarad v. Fisher & Burke, Inc. (1969) 270 Cal.App.2d 543, 553; 76 Cal.Rptr. 529.
2.   Statute of Limitations
Although most of the distinctions between the deed of trust and mortgage have been abolished, one significant difference remains: the effect of the statute of limitations on the exercise of the power of sale. When recovery on the underlying obligation is barred by the statute of limitations, a creditor cannot judicially foreclose on either a mortgage or deed of trust. [Flack v. Boland (1938) 11 Cal.2d 103, 106; 77 P.2d 1090.] Likewise, the statute of limitations will bar the exercise of a power of sale in a mortgage. A lien is extinguished by the lapse of time within which an action can be brought on the underlying obligation [Civ. Code § 2911(1)]. The lien of the mortgage includes the power of sale to enforce the lien; therefore, when the statute of limitations runs on the obligation, the lien, including the power
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of sale, expires.  rFaxon v. All Persons (1913) 166 Cal. 707; 137 P. 919.
A different rule applies to the power of sale in a deed of trust. The anachronistic view that a deed of trust constitutes a transfer of title rather than a lien still governs judicial analysis of the operation of the statute of limitations. Since the deed of trust is not construed as a lien, Civil Code § 2911(1) does not apply, and the creditor may exercise the power of sale even after recovery on the underlying obligation is time barred. (E.g., Flack v. Boland, supra, 11 Cal.2d 103, 106; Napue v. Gor-Mev West, Inc. (1985) 175 Cal.App.3d 608, 616; 220 Cal.Rptr. 799.) As the Court of Appeal summarized,
. the running of the statute of limitations on the principal obligation did not extinguish the debt or operate as payment [citations omitted], it did not affect the title of the trustee under the deed of trust [citations omitted], nor did it operate to extinguish the power of sale conferred upon him. The power of sale under a deed of trust may be exercised after an action on the principal obligation is barred. Sipe v.' McKenna (1948) 88 Cal.App.2d 1001, 1005-06; 200 P.2d 61.
Special rules, however, apply to bar ancient deeds of trust.  (See Civ. Code, §§ 882.020 et sea.)
1-4
3.   Form of Deed of Trust
While a deed of trust must contain certain information, no particular form is statutorily mandated. A permissive form of mortgage appears in Civil Code § 2948, and many of the rules and formalities applicable to mortgages apply to deeds of trust. A deed of trust must be in writing and be signed by the party to be charged. (Code of Civ. Proc. § 1971; see Civ. Code § 2922.) A deed of trust must describe the property and should also indicate the "conveyance" to the trustee with power of sale and the beneficial interest of the beneficiary. (Hetland, California Real Estate Secured Transactions 10.)
Today, most deeds of trust are on preprinted forms prepared by the lender or title company. Despite a great deal of similarity among these forms, there are variations. Some institutional lenders use uniform documents approved by the Federal National Mortgage Association ("Fannie Mae") or Federal Home Loan Mortgage Corporation ("Freddie Mac"). Special provisions may be contained if the loan is insured by the Department of Housing and Urban Development (HUD) or guaranteed by the Veterans Administration.
Such content variations aside, deeds of trust generally fall within two broad categories — "long form" or "short form." The long form contains all of the lengthy, boilerplate provisions of the trust deed.  The short form is usually a one-page document
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which omits many of the standardized clauses but incorporates these provisions by reference to a fictitious deed of trust which was earlier recorded in the county in which the actual deed of trust is to be recorded. Civil Code § 2952 provides for this practice of recordation of a fictitious deed of trust, and further, declares that the parties are bound by the terms of the incorporated fictitious deed of trust as though the incorporated terms were included in the executed deed of trust. Among the advantages of the short form are lower costs for printing and recordation. However, whether fictitious trust deed provisions will continue to be enforceable under developing views on adhesion contracts and unconscionability is unclear.
Both long and short preprinted trust deed forms are adhesion contracts, rwilson v. San Francisco Fed. Sav. & Loan Assn. (1976) 62 Cal.App.3d 1, 7; 132 Cal.Rptr. 903; Lomanto v. Bank of America (1972) 22 Cal.App.3d 663, 669; 99 Cal.Rptr. 442.]
Courts have held adhesion contracts unconscionable if they surprise the weaker, adhering party with terms outside of that party's reasonable expectation. [See e.g., A & M Produce Co. v. FMC Corp. (1982) 135 Cal.App.3d 473, 486; 186 Cal.Rptr. 114.] In Lomanto, the Court stated that while the lender was not required to call attention to a usual provision in a trust deed, the lender may have to accentuate an unusual provision by oral disclosure, "print of distinctive size," or "placing it in a box with heavy
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borders." (22 Cal.App.3d at 669-70.) In the context of trust deeds, special adhesion questions arise with the short form trust deed. A borrower may be extremely surprised by a term incorporated from a fictitious document of which the borrower has no actual knowledge. Yet superficially, Civil Code § 2952 permits such surprise. However, the statute can be harmonized with the court's view that borrowers should be relieved of the operation of unconscionable provisions as expressed in cases like Lomanto.
Section 2952 binds the borrower to the incorporated terms in the fictitious trust deed as though the terms were set forth in full. But, to the extent that Lomanto requires that the terms receive special emphasis if they actually were set forth, some special emphasis should be given in the short form to the incorporated terms. The special emphasis would need to apprise the borrower of the unusual provisions which have been incorporated by force of law.
The uncertainties surrounding the potentially unconscionable use of fictitious trust deeds have prompted some lending institutions to use only long form trust deeds. (See 1 Miller & Starr, California Real Estate 322 n. 9.) Many title companies have taken a different tack, using a short form deed of trust modified to include the remaining provisions from the fictitious trust deed on the reverse. To save recording charges, only the front side of the modified short form is recorded. Since the recorded front side
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still refers to the fictitious trust deed, that reference incorporates the provisions on the unrecorded reverse side. In any case involving a short form deed of trust, it should be determined whether the trust deed actually executed contained more terms than revealed by the recorded copy on the front side of the short form.
4.   Parties to a Trust Deed
a.   Trustor
The trustor is an owner of any interest in real property (see Civ. Code § 2947) who gives a security interest in that real property.
Although the trustor is usually the debtor, the trustor can give a deed of trust to secure someone else' s debt [ see e.g., Everlv Enterprises, Inc. v. Altman (1960) 54 Cal.2d 761; 8 Cal.Rptr. 455.] or to secure the trustor's guarantee of someone else's performance. [See e.g., Indusco Management Corp. v. Robertson (1974) 40 Cal. App.3d 456; 114 Cal.Rptr. 47.]
The trustor need not necessarily be the sole owner in order to encumber the property, but if there are multiple owners and not all execute the trust deed, the effect of an encumbrance depends on whether the property is held as community property, joint tenancy, or tenancy in common.
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(1)  Issues Arising if Title is Held as Community Property
Civil Code § 5127 provides, in pertinent part, that "both spouses either personally or by duly authorized agent, must join in executing any instrument by which such community real property . . . is sold, conveyed, or encumbered. . ." (emphasis added). [See also O'Banion v. Paradiso (1964) 61 Cal.2d 559; 39 Cal.Rptr. 370; Italian American Bank v. Canepa (1921) 52 Cal.App. 619, 621; 199 P.55.] The purpose of this provision is to give each spouse veto power over disadvantageous dispositions of community property. [See Strong v. Strong (1943) 22 Cal.2d 540, 544; 140 P.2d 386.] However, a transfer or encumbrance made without the consent of one spouse is not void but merely voidable by the nonconsenting spouse, not by a creditor or other third party, and will be treated as valid until voided. [See, e.g., Clar v. Cacciola (1987) 193 Cal.App.3d 1032, 1036-37; 238 Cal.Rptr. 726; Jack v. Wong Shee (1939) 33 Cal.App.2d 402, 415; 92 P.2d 499.] The transaction may be set aside in its entirety during the life of the transferring or encumbering spouse, but after that person's death, the nonconsenting spouse can only set aside the transfer or encumbrance as to one-half the property or interest. [See e.g., Britton v. Hammell (1935) 4 Cal.2d 690, 692; 52 P.2d 221; 1 Qgden's Revised California Real Property Law 323.]
The law has been recently clouded by Mitchell v. American Reserve Ins. Co. (1980) 110 Cal.App.3d 220; 167 Cal.Rptr. 760 and
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its progeny. In Mitchell, the husband executed a promissory note and deed of trust on the couple's home without the wife's knowledge, for the purpose of obtaining a bail bond from a third party. In the wife's action to void the encumbrance, the court granted only limited relief from the lien and none from the underlying obligation. The court held that the nonconsenting wife could remove the lien only as it related to her interest. The encumbrance was held to be valid and enforceable as to the consenting husband's interest. The court further ruled that the underlying obligation, as distinct from the security interest created by the trust deed, remained the obligation of both spouses since the property of the community is liable for the debts of either spouse incurred during marriage. (See Civil Code § 5116.) The holding in Mitchell preserving the lien against the consenting spouse has been followed and rejected. [See Wolfe v. Lipsev (1985) 163 Cal.App.3d 633, 642; 209 Cal.Rptr. 801 ("an encumbrance of community property by one spouse contrary to the provisions of Civil Code section 5127 is valid and binding as to the consenting spouse' s one-half interest . . . but voidable as it relates to the non-consenting spouse's one-half interest."); Head v. Crawford (1984) 156 Cal.App.3d 11, 17-18; 202 Cal.Rptr. 534 (following Mitchell); Andrade Development Co. v. Martin (1982) 138 Cal.App.3d 330, 336 n. 3; 187 Cal.Rptr. 863 (rejecting Mitchell); see also Harper v. Rava (1984) 154 Cal.App.3d 908, 912; 201 Cal.Rptr. 563 and In re Jones (C.D.Cal. 1985) 51 B.R. 834 (following Andrade).] The court in Jones concluded that the non-consenting spouse could
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set aside a trust deed before the death of the consenting spouse, the dissolution of the marriage, or a change in the community character of the property; after these events, the non-consenting spouse could set aside a conveyance only as to his or her one-half interest.
Even if the nonconsenting spouse can avoid the encumbrance, he or she has to overcome several additional obstacles. The nonconsenting spouse may be estopped to contest the transaction or be deemed to have waived the community property interest if he or she knew about the transaction and participated in the negotiations or failed to object. rMacKav v. Darusmont (1941) 46 Cal.App.2d 21, 26-27; 115 P.2d 221; Bush v. Rogers (1941) 42 Cal.App. 2d 477, 480-81; 109 P.2d 379.] The nonconsenting spouse may also be estopped if he or she authorized the other spouse to make the encumbrance and accepted the benefits of the transaction. Pin re Nelson (9th Cir. 1985) 761 F.2d 1320, 1323.] Moreover, between a bona fide encumbrancer without knowledge of the marriage and a nonconsenting spouse, the latter has been required to satisfy the obligation as a condition of avoiding the encumbrance. [See Mark v. Title Guarantee & Trust Co. (1932) 122 Cal.App. 301, 310-13; 9 P.2d 839.] The court in Mark reasoned that although the husband sold the property without his wife's consent and squandered the proceeds, the receipt of the sale price benefitted the community, and the community should not be able to void the conveyance without returning the consideration.  In addition, if record title to the
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property is held in the name of
one spouse,  transfers or
encumbrances  by  that  spouse  are
presumed  valid,  and  the
nonconsenting spouse can assail the
transfer or encumbrance for
only one year after its recordation.
(Civ. Code § 5127.)
(2)  Joint Tenancy and Tenancy in Common
If the deed of trust and obligation are executed by all joint tenants or tenants in common, the entire property is subject to the encumbrance. rSee Caito v. United California Bank (1978) 20 Cal.3d 694, 701; 144 Cal.Rptr. 751.] All tenants need not consent for a valid encumbrance to be created. A tenant in common or joint tenant may encumber his or her interest without the consent of any other co-tenant. The encumbrance will not affect the interest of the nonconsenting co-tenant. [See Caito v. United California Bank, supra, 20 Cal.3d at 701; Schoenfeld v. Norbera (1970) 11 Cal.App.3d 755, 765; 90 Cal.Rptr. 47 (tenancy in common); Kane v. Huntley Financial (1983) 146 Cal.App.3d 1092, 1097; 194 Cal.Rptr. 880; Clark v. Carter (1968) 265 Cal.App.2d 291; 70 Cal.Rptr. 923 (joint tenancy).]
A couple of special issues arise with a joint tenancy. The encumbrance is limited to the joint tenancy interest held by the encumbering joint tenant. [See People ex rel. Dept. of Pub. Works v. Noaarr (1958) 164 Cal.App.2d 591, 593; 330 P.2d 858.] The creation of the lien ;/is a nullity as against the right of
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survivorship of the other joint tenant." rHammond v. McArthur (1947) 30 Cal.2d 512, 515; 183 P. 2d 1.] At death, the encumbering joint tenant's interest in the real property ceases, and the survivor's interest expands to include the interest formally held by the decedent. Since the decedent's interest "ceased to exist, the lien of the mortgage expired with it." (People ex rel. Dept. of Pub. Works v. Noqarr, supra, 164 Cal.App.2d 591, 594.) Accordingly, "the mortgage or trust deed beneficiary may not enforce the security after the death of the joint tenant executing the security device." rClark v. Carter, supra, 265 Cal.App.2d 291, 294 (emphasis in original); Hamel v. Gootkin (1962) 202 Cal.App.2d 27, 29; 20 Cal.Rptr. 372.]
Conversely, if the nonencumbering joint tenant dies first, the interest of the survivor, the encumbering joint tenant, expands to the decedent's interest, and the encumbrance covers the survivor's broadened interest. [See generally Civ. Code § 2930; Parry v. Kellev (1877) 52 Cal. 334.]
The encumbrance of one joint tenant's interest does not sever the joint tenancy. rClark v. Carter, supra, 265 Cal.App.2d 291, 294; Hamel v. Gootkin, supra, 202 Cal.App.2d 27.] However, a foreclosure sale on the encumbering joint tenant's interest while both joint tenants are living will terminate the joint tenancy status of the debtor's interest, and the buyer at the sale will become a tenant in common with the other owners.  [See Kane v.
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Huntley Financial, supra, 146 Cal.App.3d 1092, 1098; see generally Zeialer v. Bonnell (1942) 52 Cal.App.2d 217, 219; 126 P.2d 118 (execution sale on judgment lien of joint tenant's interest terminates joint tenancy with buyer becoming tenant in common) and People ex rel. Dept. of Pub. Works v. Noqarr, supra, 164 Cal.App.2d 591, 595 (judgment lien and mortgage lien have virtually identical effect on joint tenancy).]
(3)  Creditor Reliance on Record Title;  A Special Problem with Spouses
Special problems arise where there is a question as to exactly how a husband and wife hold title to real property. As discussed above, the ability of a spouse to set aside an encumbrance may depend on whether the property is held as community property, joint tenancy, or tenancy in common. Each of these forms of ownership is unique (Civ. Code § 682), and a husband and wife may hold title in any of these forms (Civ. Code § 5104), although title cannot be held simultaneously in more than one form. [See e.g., Siberell v. Siberell (1932) 214 Cal. 767, 773; 7 P.2d 1003.]
All real property acquired during marriage (except for separate property defined in Civ. Code §§ 5107 and 5108) is declared to be community property if acquired after January 1, 1975, or is presumed to be community property if acquired before that date unless a contrary intention is expressed in the
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instrument of conveyance. (Civ. Code § 5110.) A contrary intention would be, for example, that the property was acquired in joint tenancy. rsiberell v. Siberell, supra, 214 Cal. 767, 773.] Although real property acquired during marriage is considered community property, the law before 1985 permitted spouses to convert community property into separate property and vice versa [see e.g., Estate of Furtsch (1941) 43 Cal.App.2d 1, 5; 110 P.2d 104] by agreement — whether express or implied, written or oral [e.g., Beam v. Bank of America (1971)
6 Cal.3d 12, 25; 98 Cal.Rptr. 137] — without any consideration other than mutual consent if the transaction is fair. rEstate of Wilson (1976) 64 Cal.App.3d 786, 798; 134 Cal.Rptr. 749.] Beginning in 1985, a transmutation of property must be in writing and is ineffective against third parties without notice of it unless the document declaring the transmutation is recorded. [Civ. 'Code § 5110.730.] A transmutation is also subject to the law governing fraudulent transfers.  [Civ. Code § 5110.720.]
The form of the transaction is not dispositive of the true state of title as between the spouses. Extrinsic evidence can be used to show that spouses intended property to remain in the community though property is held by one spouse as his or her separate property or is held by both spouses as tenants in common or joint tenants. fTomaier v. Tomaier (1944) 23 Cal.2d 754, 757; 146 P.2d 905; see e.g., Gudeli v. Gudeli (1953) 41 Cal.2d 202, 212; 259 P.2d 656.]  Extrinsic evidence can also show that property
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nominally held as community property was actually held as a tenancy in common, rTompkins v. Bishop (1949) 94 Cal.App.2d 546; 211 P.2d 14.] Property, however, cannot be held in joint tenancy, regardless of the parties' intention, unless the existence of a joint tenancy is declared in the instrument of conveyance. [See e.g., Civ. Code § 683; Cordasco v. Scalero (1962) 203 Cal.App.2d 95, 103; 21 Cal.Rptr. 339.]
Although the form in which title is held does not necessarily determine the true state of the title between spouses, as between a nonconsenting spouse and a bona fide encumbrancer for value and without notice, the courts have tended to uphold the encumbrancer's reliance on record title, notwithstanding how the spouses intended to retain title. In Kane v. Huntley Financial, supra, 146 Cal.App.3d 1092, the Court of Appeal held that the recording laws protected the lien obtained by a bona fide encumbrancer for value and without notice from a husband who appeared on the record as a joint tenant on a residence which he had orally agreed was his wife's separate property. Although the trust deed purported to encumber the entire property, the trust deed was held to bind only the husband's purported one-half interest. [See Caito v. United California Bank, supra, 20 Cal.3d 694 (recording laws protect bona fide encumbrancer from unrecorded liens, equities, and agreements between co-tenants); see generally Rilev v. Martinetti (1893) 97 Cal. 575; 32 P. 579; Pepin v. Stricklin (1931) 114 Cal.App. 32; 299 P. 557 (husband's judgment creditor purchasing at execution sale
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takes free of wife's unrecorded equity).]
b.   Trustee
Under the terms of a deed of trust, the trustor nominally conveys title to the trustee with the power to sell the encumbered property to satisfy the terms of the secured obligation in the event of the trustor's default. Despite the name "trustee," a trustee under a deed of trust has not been held to the duties of a trustee under an express trust: "Just as a panda is not an ordinary bear, a trustee under a deed of trust is not an ordinary trustee." rStephens, Partain & Cunningham v. Hollis (1987) 196 Cal.App.3d 948, 955; 242 Cal.Rptr. 251.] Rather, "[t]he rights and powers of trustees in nonjudicial foreclosure proceedings have long been regarded as strictly limited and defined by the contract of the parties and the statutes." n. E. Associates v. Safeco Title Ins. Co. (1985) 39 Cal.3d 281, 287; 216 Cal.Rptr. 438.]
Although the trustee has been referred to as the common agent of the trustor and the beneficiary [see, e.g., Ainsa v. Mercantile Trust Co. (1917) 174 Cal. 504, 510; 163 P. 898], the trustee does not have the general common law duties of an agent. (See I. E. Associates. supra, 39 Cal.3d at 285, 287-88.) For example, in the absence of any fraud, irregularity, or misconduct, the trustee can purchase property at the foreclosure which the trustee conducts. rStephens, Partain & Cunningham v. Hollis, supra, 196 Cal.App.3d
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948, 955-56.] In addition, service of process on the trustee does not constitute service on the trustor or beneficiary and does not impose any obligation on the trustee to notify the beneficiary or trustor of the action.  (Civ. Code § 2937.7.)
Nevertheless, the trustee cannot enter a side agreement with one of the parties that impairs the rights of the other party. rSee Ballenaee v. Sadlier (1979) 179 Cal.App.3d 1, 5; 224 Cal.Rptr. 301.] In addition, the trustee's breach of its duties to the trustor to conduct a fair sale may be imputed to the beneficiary who profits from the breach. [See Bank of Seoul & Trust Co. v. Marcione (1988) 198 Cal.App.3d 113, 120; 244 Cal.Rptr. 1.]
Since the trustee begins to play a significant role in the trust deed relation only upon the foreclosure or reconveyance of the trust deed, the nature of the trustee's duties will be discussed in detail in Chapter II.
The trustee need not formally consent to be named as trustee in the deed of trust. [See Huntoon v. Southern Trust and Commerce Bank (1930) 107 Cal.App. 121, 128; 290 P. 86.] Frequently, organizations such as title companies make available to the public printed trust deed forms designating the organization as the trustee. A creditor and debtor can use such a deed of trust form, thereby appointing the designated organization as trustee, without notice to the trustee that it has been appointed and without obtaining the trustee's consent.
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A new trustee may be substituted pursuant to Civil Code § 2934a or the terms of the trust deed. The manner of substitution provided in the trust deed may be restricted by Civil Code § 2934a [see Civ. Code § 2934a(c)], but all of the provisions of the statutory method of substitution do not necessarily have to be followed. [See U.S. Hertz, Inc. v. Niobrara Farms (1974) 41 Cal.App.3d 68, 83-85; 116 Cal.Rptr. 44.]
A trustee has authority to sue to carry out the trustee' s statutory duties.  [Code Civ. Proc. § 369(b).]
c.   Beneficiary
The beneficiary is the secured party. If there is more than one beneficiary under a deed of trust, each beneficiary may protect the security without joining with the others, and each is empowered to initiate a foreclosure in the event of default. [See Perkins v. Chad Development Corp. (1979) 95 Cal.App.3d 645, 650-51; 157 Cal.Rptr. 201.]
The deed of trust is accessory to the primary obligation — it is a mere incident to the debt — and is not enforceable separate from the underlying debt. [See e.g., Civ. Code § 2909; Adler v. Sargent (1895) 109 Cal. 42; 41 P. 799.] The assignment of the underlying obligation carries with it the security of the
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deed of trust. [See e.g., Civ. Code § 2936; Seidell v. Tuxedo Land Co. (1932) 216 Cal. 165, 170; 13 P.2d 686; Domarad v. Fisher & Burke, Inc., supra, 270 Cal.App.2d 543, 554.] An assignment of the deed of trust without a transfer of the debt is, as the Supreme Court observed in Adler, without effect and gives the assignee of the trust deed no rights. rAdler v. Sargent, supra, 109 Cal. 42, 48-49; see e.g., Kellev v. Upshaw (1952) 39 Cal.2d 179, 192; 246 P.2d 23.] Therefore, the beneficiary's assignee must have also received an assignment of the underlying obligation in order to enforce the terms of the trust deed. But if the assignee of the beneficiary's interest has also received an assignment of the debt, the assignee can enforce the trust deed even though the trust deed does not name the assignee. (See Chapter I B 3h(3)(b) "Trustor's Litigation Fees".
The beneficiary may serve as trustee under the deed of trust [see e.g., Witter v. Bank of Milpitas (1928) 204 Cal. 570, 576; 269 P. 614; More v. Calkins (1892) 95 Cal. 435, 438; 30 P. 583] and, as trustee, may bid at the sale rBank of America Nat' 1 Trust & Sav. Ass'n. v. Century Land & Wat. Co. (1937) 19 Cal.App.2d 194, 196; 65 P. 2d 110] and collect a trustee's fee rCalifornia Trust Co. v. Smead Inv. Co. (1935) 6 Cal.App.2d 432, 435; 44 P.2d 624]. However, such a two-party trust deed under certain circumstances may be construed as a mortgage with power of sale [see Godfrey v. Monroe (1894) 101 Cal. 224; 35 P. 761], the enforcement of which may be barred by the statute of limitations.  [See First Federal
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Trust Co. v. Sanders (1932) 192 Cal. 194; 219 P. 440; see also Chapter IA 2 "Statute of Limitations'', supra. 1
In addition, if the beneficiary serves as trustee at the foreclosure sale and acquires the property, the sale is voidable by the trustor if the trustor offers to redeem the property from the beneficiary after the sale. rCopsev v. Sacramento Bank (1901) 133 Cal. 659; 66 P. 7.] This right, often neglected, has very significant applicability to foreclosures conducted by a so-called "in-house" or "captive" trustee which is a subsidiary of the foreclosing creditor. [See Karlsen v. American Sav. & Loan Ass'n. (1971) 15 Cal.App.3d 112, 116; 92 Cal.Rptr. 851.]
5.   Execution, Acknowledgment and Delivery of the Trust Deed
A lien on real property is created by execution and delivery of a deed of trust. [See Livingston v. Rice (1955) 131 Cal.App.2d 1, 3-4; 280 P.2d 52.]
a.   Execution or Signing of the Trust Deed by the Trustor
The trustor must sign the trust deed. [Code of Civ. Proc. § 1971; see Civ. Code §§ 1091 and 2922.] If someone signs on behalf of the trustor, the trustor's authorization for that person to sign
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must be in writing. (See Civ. Code §§ 1091, 2309, 2922 and 2933.) The trust deed also may be executed by someone other than the trustor at the trustor's request and in the trustor's presence. [See Blaisdell v. Leach (1894) 101 Cal. 405, 409; 35 P. 1019; Rich v. Ervin (1948) 86 Cal.App.2d 386, 395; 194 P.2d 809.] The trustor may also be estopped to deny the signature if the trustor knows of the unauthorized signature, permits it to be used, and accepts the benefit of the transaction. (See Blaisdell v. Leach, supra, 101 Cal. 405, 409-10.) On the issue of forgery and fraud in the factum, see discussion in Chapter VA 6 "Forgery and Fraud in the Factum", infra.
b.   Acknowledgment of the Trust Deed by the Trustor
Acknowledgment of the trust deed before a notary is not necessary to create a binding lien between the parties. [See e.g., Civ. Code § 1217; Bank of Ukiah v. Petaluma Sav. Bank (1893) 100 Cal. 590; 35 P. 170.] However, acknowledgment is required to record the deed of trust (Civ. Code § 2952; Gov. Code § 27287) and preserve its priority from later bona fide purchasers or encumbrancers.  (Civ. Code § 1214.)
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c.   Delivery of the Trust Deed
To be effective, a trust deed must be delivered. [See Civ. Code §§ 1054, 1091, 2922; Code of Civ. Proc. § 1933; Stirton v. Pastor (1960) 177 Cal.App.2d 232, 234; 2 Cal.Rptr. 135; see also Hahn v. Hahn (1954) 123 Cal.App.2d 97; 266 P.2d 519; Richardson v. Suiter (1946) 74 Cal.App.2d 682, 685-86; 169 P.2d 252.]
Whether delivery has occurred is a question of fact. Delivery requires that the trustor intended the trust deed to operate presently to create a security interest in favor of the beneficiary. How the intention is manifested does not matter, and actual physical delivery is not determinative. [E.g., Huth v. Katz (1947) 30 Cal.2d 605, 608-09; 184 P.2d 521; Hotalina v. Hotalina (1924) 193 Cal. 368, 382-85; 224 P. 455; Meyer v. Wall (1969) 270 Cal.App.2d 24, 27; 75 Cal.Rptr. 236.] Delivery cannot be conditional. (See Civ. Code § 1056.) While the cases in this area deal with deeds, the reasoning should fully apply to trust deeds viewed either as a grant of title to the trustee or a grant of a lien under the rules applicable to mortgages. (See Civ. Code § 2922.) If the trust deed has not been delivered, it is void— invalid not only against the beneficiary but also against any bona fide purchaser or encumbrancer of the beneficiary's interest. [See Marlenee v. Brown, (1943) 21 Cal.2d 668, 679; 134 P.2d 770; Trout v. Tavlor (1934) 220 Cal. 652, 656; 32 P.2d 968; Gould v. Wise (1893) 97 Cal. 532, 535-36; 32 P. 576; see also Brvce v. O'Brien
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(1936) 5 Cal.2d 615, 616; 55 P.2d 488.] However, even if the requisite element of delivery is not present, the trustor's subsequent "ratification" can validate the deed of trust. [See Marlenee v. Brown, supra, 21 Cal.2d 668, 679.] Also, nondelivery may be overcome if the trustor's conduct establishes negligence or an estoppel. [See Civ. Code § 3543; Trout v. Tavlor, supra, 220 Cal. 652, 656-57; Shirley v. All Night & Day Bank (1913) 166 Cal. 50, 55; 134 P. 1001; Gould v. Wise, supra, 97 Cal. 532, 536-37.]
6.
Trust Deeds on Encumbered Property
The trustor's nominal transfer of title in creating the first trust deed does not preclude the trustor's creation of other trust deeds. rDavidow v. Corporation of America (1936) 16 Cal.App.2d 6; 60 P.2d 132.] Theoretically, there is no limit on the number of trust deeds which can be given on a parcel of real property.
7.
All Inclusive Trust Deed
An all inclusive trust deed ("AITD"), also known as a "wrap around" or overriding trust deed, is a trust deed securing the trustor's indebtedness to the beneficiary, but the amount of the indebtedness includes a debt owed by the beneficiary on a senior trust deed covering the same property. [See Armsev v. Channel Associates, Inc. (1986) 184 Cal.App.3d 833, 837; 229 Cal.Rptr. 509.]  For example, suppose A sells property to B for $50,000
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subject to a first trust deed of $25,000. B makes a downpayment of $10,000 and gives A a promissory note and deed of trust for $40,000. Since the $40,000 note includes the $25,000 first trust deed loan, the $40,000 note and trust deed are considered all inclusive; they "wrap around" the existing first trust deed loan. The trustor's debt is for the full face amount of the note, including senior obligations, and the trust deed secures the entire indebtedness. (Id. at 838-39.) Thus, if a trustor fails to make payments on one of the obligations underlying the AITD, the beneficiary can accelerate the entire unpaid balance due under the AITD and set that amount, rather than the amount owed under the underlying obligation, as the minimum bid. [See FPCI Re-Hab 01 v. E&G Investments, Ltd. (1989) 207 Cal.App.3d 1018, 1023; 255 Cal.Rptr. 157.]
B.   The Obligations Secured by a Deed of Trust
1.   The Underlying Obligation
The validity of the trust deed depends on the validity and enforceability of the underlying obligation:
The mortgage must stand or fall with the note. It is well settled in California that a mortgage or mortgage lien is a mere incident of the debt or obligation which it is given to secure.   [Citations omitted.]   There
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cannot be a mortgage if there is no debt or other obligation to be secured.   [Citations omitted.]   A mortgage in California has no existence independent of the thing secured by it.  Coon v. Shrv (1930) 209 Cal. 612, 615; 289 P. 815.
[See e.g., Adler v. Sargent. supra, 109 Cal. 42; Turner v. Gosden (1932) 121 Cal. App. 20, 22; 8 P.2d 505.]
2.   Obligation to Pay Accelerated Balance
A note and/or a deed of trust invariably contain a provision permitting the secured party to accelerate the balance due on the obligation, including accrued interest, in the event the obligor/trustor defaults on making any installment payment or performing any additional obligation contained in the deed of trust. The trustor then is obligated to pay the full amount. (But see Civ. Code § 2924c discussed infra.) In any conflict between an acceleration provision in the note and deed of trust, the provision in the note governs. rPacific Fruit Exchange v. Duke (1930) 103 Cal.App. 340, 345; 284 P. 729.]
However, even without an acceleration clause, the secured party may be able to accelerate. The power of sale clause has the same effect as an acceleration clause because it provides for the sale of the property on any default to satisfy the entire debt.
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(See also Code of Civ. Proc. § 728 involving judicial foreclosure.)
3.   Other Obligations Imposed by the Deed of Trust
The deed of trust invariably imposes several obligations on the trustor other than the payment of the obligation, such as payment of taxes, insurance and prior encumbrances. These obligations are discussed in the following sections. In the event the trustor breaches these obligations, the trust deed affords the beneficiary two options: (1) foreclosing without advancing money to perform the obligation, or (2) performing the obligation, demanding reimbursement, and foreclosing if reimbursement is not made. The amount advanced because of the trustor's default is covered by the security of the trust deed under a provision generally securing future advances or specifically securing advances to perform the trustor's obligations. [See also Civ. Code §§ 2876 and 2904 (2).] Thus, in addition to the failure to pay an obligation, the trustor's failure to reimburse the amount advanced by the beneficiary is also a breach of the trust deed, authorizing foreclosure. [See Security-First Nat. Bank of Los Angeles v. Lamb (1931) 212 Cal. 64; 297 P. 550.] For any breach, the beneficiary can invoke the acceleration clause and foreclose on the entire amount due.
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a.   Fire Insurance and Eminent Domain Proceeds
(1)  Obligation to Pay Premiums
One of the most standard obligations of the trustor is the maintenance of adequate fire insurance. The lender may require that the trustor maintain hazard insurance coverage in an amount up to the replacement value of the improvements on the property. (Civ. Code § 2955.5.) If the trustor fails to pay, the beneficiary may pay for the insurance and add the amount advanced to the principal. [See Freeman v. Lind (1986) 181 Cal.App.3d 791, 806; 226 Cal.Rptr. 515; see also Campbell v. Realty Title Co. (1942) 20 Cal.2d 195, 197-98; 124 P.2d 810; Covne v. Mason (1936) 13 Cal.App.2d 176, 178-79; 56 P.2d 541.] A beneficiary may accelerate and foreclose if the trustor fails to pay fire insurance premiums notwithstanding whether the failure to pay the premiums causes any impairment of the security interest in the real property. (Civ. Code § 2924.7; Fin. Code §§ 1227.2, 7461.) These statutes abrogate case authority which prevented the beneficiary from declaring a default if the beneficiary's security interest in the property was not impaired by the trustor's failure to maintain insurance. [See Freeman v. Lind, supra, 181 Cal.App.3d 791; see also Kreshek v. Sperling (1984) 157 Cal.App.3d 279; 204 Cal.Rptr. 30; Stats. 1987, ch. 397, § 5; Stats. 1988, ch. 179, § 3.]
The beneficiary will most likely advance money to purchase a
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fire insurance policy before foreclosing to avoid a potential fire loss (especially since the trustor's liability may be limited to the missed premium or by the antideficiency statute if the fire loss is considered waste). (See section d, at p. 1-16, infra.) Issues that counsel representing a property owner in this situation should consider include: (1) whether the beneficiary placed the insurance with an insurer affiliated or related in some way with the beneficiary, (2) whether the beneficiary received a commission on the sale of the insurance, and (3) whether the insurance premium is higher than the trustor paid and higher than the rate available on alternative policies. The beneficiary is bound by the covenant of good faith and fair dealing implied in deeds of trust. [See generally Schoolcraft v. Ross (1978) 81 Cal.App.3d 75; 146 Cal.Rptr. 57; Milstein v. Security Pac. Nat. Bank (1972) 27 Cal.App.3d 482; 103 Cal.Rptr. 16.]
Moreover, to the extent that the beneficiary is acting as an insurance broker, the beneficiary is acting on behalf of the debtor as his or her agent [see Ins. Code § 33; Marsh & McLennan of Cal., Inc. v. City of Los Anoeles (1976) 62 Cal.App.3d 108, 117; 132 Cal.Rptr. 796] and should procure insurance at a favorable premium. [See Colpe Investment Co. v. Seelev & Co. (1933) 132 Cal.App. 16; 22 P.2d 35; Anno., Inadequacy of Property Insurance Procured, 72 ALR 3d 747, 758.] In Colpe, the court held that if one undertakes to obtain insurance for another,
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. . . it is the duty of an agent to exercise good faith and reasonable diligence to procure insurance on the best terms he can obtain; and if he is a professional agent he should be required to exercise the particular skill reasonably to be expected of such an agent, and to have knowledge as to the different companies and terms available with respect to the commission assured by him. Colpe Investment Co. v. Seelev & Co., supra, 132 Cal. App. at 19.
A beneficiary's excessive charge for insurance may be a breach of the beneficiary's implied covenant of good faith and fair dealing and/or the beneficiary's duties as an insurance broker. The foreclosure may be attacked if the premium is excessive. The amount owed to cure the default may be affected by the nature and extent of the beneficiary's breach. (See Chapter III B 3a, "Disputed Amount Owed", infra.)
(2)  Beneficiary's Control of Insurance and Eminent Domain Proceeds
The standard trust deed provides that the beneficiary controls the disposition of insurance and eminent domain proceeds and may apply the proceeds to reduce the unpaid balance of the obligation. Courts have held that this provision is tempered by the implied covenant of good faith and fair dealing which requires the
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beneficiary to permit the trustor to use insurance proceeds for the rebuilding of damaged improvements if the value of the beneficiary's security interest is not impaired. (Schoolcraft v. Ross, supra, 81 Cal.App.3d 75, 77; see Kreshek v. Sperling, supra, 157 Cal.App.3d 279, 283.) In Kreshel, the court held that the beneficiary was not entitled to insurance proceeds even though the trustor was not going to rebuild because the beneficiary's security interest was not impaired. (157 Cal.App.3d at 283.) Kreshek and Schoolcraft rely on the reasoning of Milstein v. Security Pac. Nat. , supra, 27 Cal.App.3d 482 which held that a beneficiary's right to apply condemnation proceeds to reduce the trustor's outstanding indebtedness had to be construed in light of the covenant of good faith and fair dealing; as a result, the beneficiary could not retain condemnation proceeds in excess of those necessary to prevent any impairment of its security interest.
However, if the trustor is in longstanding default and has no right of reinstatement and if allowing the trustor to rebuild would indefinitely postpone the beneficiary's matured right to foreclose, the beneficiary may apply insurance proceeds to the reduction of the unpaid debt. rFord v. Manufacturers Hanover Mortgage Corp. (9th Cir. 1987) 831 F.2d 1520.]
Statutory changes after Schoolcraft and Kreshek recognize that the beneficiary's right to dispose of insurance proceeds is enforceable notwithstanding whether the beneficiary's security
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interest in the property has become impaired by the loss that caused the insurance proceeds to become payable. [Civ. Code § 2924.7(b) (effective 1-1-89); Fin. Code §§ 1227.3, 7462.] Uncodified statements of legislative intent make clear that these statutes do not abrogate Schoolcraft;s holding that the lender may not prohibit the use of insurance proceeds for rebuilding absent a showing that the lender's security interest in the property has been impaired. (See Stats. 1987, ch. 397, § 5; Stats. 1988, ch. 179, § 3.]
b.   Taxes
A lien resulting from unpaid property taxes or other assessments takes priority over all other liens, even those created before the property tax or assessment lien. (Rev. & Tax Code § 2192.1.) To preserve the property as security for the debt, trustors are charged generally with the duty of paying all taxes and assessments. [See Donkin v. Killefer (1939) 32 Cal. App.2d 729, 732; 90 P.2d 810.] Notwithstanding this general principal, trust deeds routinely specify that the trustor must pay taxes and assessment within some period, often ten days, before delinquency.
If a delinquency occurs, the deed of trust permits the beneficiary to pay the delinquent taxes, add the amount paid to the secured debt, and foreclose if not reimbursed even though there are no other defaults.  (See Security-First Nat. Bank of Los Angeles
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v. Lamb, supra, 212 Cal. 64, 68-9.) The beneficiary has similar rights to advance money to pay taxes even in the absence of any express authority in the trust deed and is entitled to subrogation. [See Civ. Code §§ 2876, 2904 (2); Beeler v. American Trust Co. (1946) 28 Cal.2d 435, 440; 170 P.2d 439; Savings & Loan Society v. Burnett (1895) 106 Cal. 514, 536; 39 P. 922; Stafford v. Russell (1953) 117 Cal.App.2d 326, 333; 255 P.2d 872; Diehl v. Hanrahan (1945) 68 Cal.2d 32, 37; P.2d 853.]
The beneficiary, however, is not required to pay delinquent taxes and assessments. rDowd v. Glenn (1942) 54 Cal.App.2d 748, 756; 129 P.2d 964.] But, the trust deed usually provides that the trustor's mere failure to pay taxes is grounds to accelerate the maturity of the debt and foreclose. (Civ. Code § 2924.7; Fin. Code §§ 1227.2, 7461.)
If a senior lienholder pays delinquent taxes and adds the amount advanced to the secured debt, the junior lienholder can declare a default and foreclose even though all payments due to the junior lienholder are current since the junior's security has been reduced by the increased amount owed the senior, rManning v. Queen (1968) 263 Cal.App.2d 672, 674; 69 Cal.Rptr. 734.] Presumably, the borrower could relieve the default by reimbursing the senior encumbrancer even though the junior may demand an amount equivalent to what the senior advanced as a condition for reinstating the junior lien.
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The failure to pay property taxes also constitutes waste, but the ability of the secured party to sue for damages and collect by means other than foreclosure is governed by the one form of action and anti-deficiency rules. rOsuna v. Albertson (1982) 134 Cal.App.3d 71; 184 Cal.Rptr. 338; see Civ. Code § 2929; Code of Civ. Proc.
§§ 580b, 580d, 726; but see Krone v. Goff (1975) 53 Cal.App.3d 191, 195; 127 Cal.Rptr. 390.]
c.   Impound Accounts
Some secured obligations require the trustor to maintain an impound account for the payment of taxes and insurance (and perhaps other purposes) related to the property. The failure to make periodic impound account payments is deemed a default even though taxes and insurance premiums are not yet due.
An impound account may not be required under an obligation secured by a deed of trust covering a single-family, owner occupied dwelling unless an impound account is required by a state or federal regulatory authority; the loan is made, guaranteed, or insured by a state or federal agency; the trustor fails to pay timely two consecutive tax installments; the original amount of the loan is 90 percent or more of the sale price or appraised value; or the combined principal amount of all loans secured by the
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property exceeds 80 percent of the appraised value of the property. [Civ. Code § 2954(a).] The parties may agree to an impound if the beneficiary furnishes the trustor with a written statement indicating that an impound account is not required and whether interest will be paid. (Id. ) The beneficiary may not require that the amount maintained in the account exceed the amount necessary to pay tax, insurance, and other covered obligations as they become due.  [Civ. Code § 2954.1(b).]
d.   Senior Encumbrances
Most trust deeds require that the trustor must pay all sums due to holders of senior encumbrances. A default on a senior encumbrance is often expressly made a default on a junior encumbrance. In addition, the deed of trust permits the junior lienholder to advance money to the senior lienholder to satisfy any delinquency, add the amount advanced to the security of the junior lien, declare a default on the junior lien, and foreclose. Similar authority is provided by statute. [See Civ. Code §§ 2876, 2903-05; Windt v. Covert (1907) 152 Cal. 350, 352-54; 93 P. 67; Little v. Harbor Pac. Mortgage Investors (1985) 175 Cal.App.3d 717, 720; 221 Cal.Rptr. 59; Stafford v. Russell, supra, 117 Cal.App.2d 326, 333.]
Junior lienholders may learn of delinquencies on senior encumbrances not subject to a notice of default through the notice
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of delinquency request procedure. The beneficiary or mortgagee of any trust deed or mortgage on real property containing one to four residential units may, with the trustor's or mortgagor's consent, submit a request to a senior lienholder for written notice of all delinquencies of four months or more in principal or interest payments even though the requester's lien is not in default. [Civ. Code § 2924e(a).] The trustor's or mortgagor's consent must be effected by a signed and dated agreement separate from the loan and security documents or disclosed in at least 10-point type.  (.Id.)
The request covers delinquencies until any of the following occurs: the date the request is withdrawn, the date the requester's interest terminates as stated in the request, or five years from mailing except that it may be repeatedly renewed for five year periods within six months of expiration. [Civ. Code § 2924e(b).] The beneficiary must give notice of delinquency within 15 days following the end of four months from any delinquency; however, no delinquency notice is required if the senior lienholder files a notice of default. [Civ. Code § 2924e(c).] The senior lienholder is liable for damages and a $300 statutory penalty for failing to give the notice unless the failure was the product of a bona fide error notwithstanding the use of procedures reasonably adapted to avoid the failure.  [Civ. Code § 2924e(d).]
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e.  Waste
(1) Foreclosure on Breach of Duty to Maintain
The standard trust deed requires the trustor to maintain the property in good condition and repair and also prohibits the trustor from removing or destroying buildings or committing acts of waste. The law provides that a person whose property is subject to a mortgage lien or deed of trust may not do anything to impair substantially the value of the property. [Civ. Code § 2929; Cornelison v. Kornbluth (1975) 15 Cal.3d 590, 599; 125 Cal.Rptr. 557.] Waste can be committed by the mere failure to maintain the property; affirmative misconduct need not be shown to establish waste. rin re Mills (9th Cir. 1988) 841 F.2d 902, 905; but see Krone v. Goff, supra, 53 Cal.App.3d 191, 195.] Failure to pay taxes can constitute waste since a tax lien becomes senior to all others, and a sale of the property to pay taxes will extinguish all deeds of trust.  (Osuna v. Albertson, supra, 134 Cal.App.3d 71.)
In addition to maintaining the property, most trust deeds require additional acts, such as keeping the property free of mechanics' liens. Many of these acts have little or nothing to do with sufficiently preserving the value of the property as adequate security for the debt. Consequently, failure to perform these acts might not constitute a basis for foreclosure, since the gravamen of the anti-waste provision and Civil Code § 2929 is preventing
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action which would impair the ability of the creditor to realize the debt from the value of the security [see Cornelison v. Kornbluth, supra, 15 Cal.3d 590, 606-08; Easton v. Ash (1941) 18 Cal.2d 530, 539; 116 P.2d 433; Buckout v. Swift (1865) 27 Cal. 433, 437; 87 Am.Dec. 90; Robinson v. Russell (1864) 24 Cal. 467, 473.] In order to be a breach permitting foreclosure, the acts or omissions of the trustor must threaten the creditor's ability to satisfy the obligation out of the proceeds of the sale of the property. [See Bart v. Streuli (1935) 5 Cal.2d 67, 68; 52 P. 2d 922.] However, a beneficiary is permitted to accelerate the maturity of the debt and foreclose if the trustor does not make timely payments of taxes, rents, assessments, or insurance premiums notwithstanding whether the failure impairs the value of the security interest in the real property. (Civ. Code § 2924.7; Fin. Code § 1227.2, 7461.)
No case has dealt with the situation where a beneficiary's loan relied on a certain loan-to-value ratio and the beneficiary later faces an act by the trustor diminishing the value of the property. Can the beneficiary foreclose based on the reduced loan-to-value ratio even though the reduced value is sufficient security for the debt?
(2) Damages for Breach of Duty to Maintain
The trustor who commits waste may be liable for damages.  In
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Comelison, supra, the Supreme Court held that if the obligation is purchase money, the trustor will not be liable for a deficiency judgment resulting from waste unless bad faith (i.e., reckless, intentional or malicious conduct) is proven. (15 Cal.3d at 603-04; see In re Mills, supra, 841 F.2d 902, 905.) If the obligation is not purchase money and the foreclosure is nonjudicial, the trustor will not be liable for a deficiency resulting from waste unless bad faith is proven. (15 Cal.3d at 604-05.) Even if the waste is committed in bad faith, no recovery can be had if the debt is satisfied at the foreclosure sale by the proceeds of a third party's purchase or by the beneficiary's full credit bid. [15 Cal.3d at 606-08; see Sumitomo Bank v. Taurus Developers, Inc. (1986) 185 Cal.App.3d 211, 217-222; 229 Cal.Rptr. 719.] Although the lienholder can avail himself of the injunctive remedy to prevent waste and the damage remedy for recompense [e.g., Lavenson v. Standard Soap Co. (1889) 80 Cal. 245, 247; 22 P. 184], it appears to be undecided whether an action for damages for waste is barred by the one form of action rule. [See Code of Civ. Proc. § 726; American Sav. & Loan Assn. v. Leeds (1968) 68 Cal.2d 611, 614; 68 Cal.Rptr. 453; cf. Krone v. Goff, supra, 53 Cal.App.3d 191, 193-95.]
Comelison is not followed in waste actions involving FHA insured trust deeds. [See United States v. Haddon Haciendas Co. (9th Cir. 1976) 541 F.2d 777 (case involving operator of a housing project).]
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f.  Prepayment Penalties
Promissory notes secured by trust deeds routinely require that the trustor must pay a penalty if all or a portion of a loan is repaid earlier than scheduled. In home loan transactions, state law generally provides that the borrower can prepay 20 percent of the original principal amount in any one-year period, but the creditor may subject the borrower to a penalty of up to a maximum of six months' advance interest on the amount prepaid in excess of 20 percent of the original principal amount. (Civ. Code § 2954.9.) A similar rule applies to loans obtained through mortgage brokers. (Bus. & Prof. Code § 10242.6.) Prepayment penalty clauses commonly provide for this type of penalty formula and have been commonly upheld. [See, e.g., Meyers v. Home Sav. & Loan Assn. (1974) 38 Cal.App.3d 544; 113 Cal.Rptr. 358; Lazzareschi Inv. Co. v. San Francisco Fed. Sav. & Loan Assn. (1971) 22 Cal.App.3d 303; 99 Cal.Rptr. 417.]
If the prepayment penalty clause imposes a payment for "involuntary prepayment," the lender can demand a prepayment penalty if the lender accelerates the balance upon the trustor's default. (See Pacific Trust Co. TTEE v. Fidelity Fed. Sav. & Loan Assn. (1986) 184 Cal.App.3d 817, 824-25; 229 Cal.Rptr. 269.] The obligation to pay the prepayment penalty is secured by the deed of trust. [See Golden Forest Properties, Inc. v. Columbia Sav. & Loan Assn.  (1988)  202  Cal.App.3d  193,  199;  248  Cal.Rptr.  316.]
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Accordingly, the trustor and junior lienholders would have to pay the penalty to redeem the property. (See Pacific Trust Co. TTEE v. Fidelity Fed. Sav. & Loan Assn., supra, 184 Cal.App.3d 817, 825.) Moreover, the foreclosing creditor is entitled to recover the amount of the penalty from foreclosure sale proceeds. (See Golden Forest Properties, Inc. v. Columbia Sav. & Loan Assn., supra, 202 Cal.App.3d at 199.)
However, if the prepayment penalty provision does not apply to involuntary prepayment, i.e. payment forced as the result of the lender's acceleration of the debt, the lender is not entitled to collect the penalty. [See Tan v. California Fed. Sav. & Loan Assn. (1983) 140 Cal.App.3d 800, 809-11; 189 Cal.Rptr. 775.]
g.  Late Payments
Promissory notes secured by trust deeds routinely provide that the trustor must pay a late charge if an installment is not made by the due date or within a short period following the due date. The amount of the late charge and the length of a grace period, if any, following the due date within which a payment can be made without a late charge is subject to some statutory regulation. [See, e.g., Civ. Code § 2954.4 (6% late charge, 10-day grace period on certain loans secured by single family, owner occupied dwellings); Bus. & Prof. Code § 10242.5 (10% late charge, 10-day grace period on loans made or arranged by real estate brokers and
1-41
subject to the Necessitous Borrowers Act); Fin. Code § 15001 (6% late charge, no grace period on credit union loans secured by real property.]
If payment can be made after the due date before a late charge may be assessed, payments made after the so-called "due date" but before the payments are deemed "late" are considered to be timely. [See Bavpoint Mortgage Corp. v. Crest Premium Real Estate etc. Trust (1985) 168 Cal.App.3d 818, 827; 214 Cal.Rptr. 531.] Foreclosure may not be used as a remedy for minor delays in paying installments.  (Id. at 827, 831.)
h.  Attorney's Fees
Deeds of trust routinely provide that the trustor must pay attorney's fees and costs incurred (1) in any action in which the trustee or beneficiary may appear, and (2) in connection with the protection of the security. Attorney's fees are an issue in three contexts: fees incurred for processing a foreclosure, fees incurred for advising the beneficiary or trustee, and fees incurred in litigation.
(1) Processing the Foreclosure
Civil Code § 2924c permits a trustor to cure a default and reinstate the obligation, notwithstanding the acceleration of the
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debt, by paying the arrearage, costs, and trustee's or attorney's fees as limited by Civil Code § 2924c(d). Trustee's or attorney's fees incurred after mailing of the notice of sale are limited by Civil Code § 2924d. Since the statutes use the disjunctive "or," trustee's or attorney's fees, but not both, may be assessed. (See Hetland, California Real Estate Secured Transactions 172; 1 Miller & Starr, Current Law of California Real Estate 521.)
The limitation on attorney's fees provided by these statutes, however, concerns fees incurred in the processing of the foreclosure. If the beneficiary incurs attorney's fees for other purposes and if the trust deed authorizes the recovery of their fees, they may also be recovered. [See Passanisi v. Merit McBride Realtors, Inc. (1987) 190 Cal.App.3d 1496, 1512 n. 10; 236 Cal.Rptr. 59; Hetland, California Real Estate Secured Transactions 173; 1 Miller & Starr, Current Law of California Real Estate 520.]
(2) Fees for Advising the Beneficiary or Trustee
Most deeds of trust provide that the beneficiary may retain counsel at the trustor's expense to take necessary steps to protect the security. These attorney services need not involve litigation; for example, the services of an attorney for an elderly widow which consisted of writing letters and making telephone calls to determine whether the property was covered by a fire insurance policy were held covered by this provision. FBuck v. Barb (1983) 147 Cal.App.3d 920,  924-25;  195 Cal.Rptr.  461.]   Similarly,
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attorney's fees for checking insurance, coverage; warning unpaid material providers not to remove fixtures; recovering fixtures already removed; and meeting with general creditors, unpaid subcontractors, and others interested in refinancing and completing the trustor's project were all properly chargeable to the trustor. CO'Connor v. Richmond Sav. & Loan Assn. (1968) 262 Cal.App.2d 523, 526-29, 68 Cal.Rptr. 882, disapproved on other grounds in Garrett v. Coast & Southern Fed. Sav. & Loan Assn. (1973) 9 Cal.3d 731, 738; 1108 Cal.Rptr. 845; see also Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496, 1511-12.]
If these attorney's fees expended for protection of the security pursuant to the terms of the deed of trust are set forth in the notice of default [see Bisno v. Sax (1959) 175 Cal.App.2d 714, 720; 364 P.2d 814], payment of these fees may be made a condition of reinstatement. (See Buck v. Barb, supra, 147 Cal.App.3d 920, 925.)
The provision of the trust deed allowing the beneficiary to claim reimbursement for legal expenses incurred to protect the security is potentially subject to abuse. A beneficiary interested in frustrating the trustor's ability to reinstate could inflate the amount needed for reinstatement by incurring attorney's fees. The Buck case suggests that attorney's fees for essentially nonlawyer services, such as making a telephone call to inquire about fire insurance coverage, are permissible. As a result, an unscrupulous
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beneficiary could hire an attorney to accomplish routine tasks in order to pad the amount needed to cure the default.
The use of the trust deed provision permitting the recovery of expenses for preserving the security cannot be used to sanction the incurring of unnecessary legal expenses. The purpose of the trust deed provision is to allow the beneficiary to take needed steps and incur reasonable expense to protect the property securing the obligation to assure that the value of the security is not impaired. Whether the steps taken are necessary will depend on the facts of the case and the parties involved.
For example, a beneficiary has the clear right to insist on the maintenance of a fire insurance policy covering the real property securing the obligation. [See Chapter I B 3 a, "Fire Insurance and Eminent Domain Proceeds", supra.] The beneficiary may need to inquire whether this insurance is in force. In Buck, an inexperienced, elderly widow was the beneficiary under a trust deed representing part of the purchase price of the home which she sold. The trustor repeatedly defaulted on the obligation and failed to furnish proof of fire insurance on the property, and the elderly widow was obliged to seek the aid of an attorney. (See 147 Cal.App.3d at 923-24.) That this elderly widow was obliged to retain an attorney does not furnish justification for a financial institution, real estate broker, sophisticated investor, or other experienced beneficiary to retain an attorney to inquire about fire
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insurance.
A lawyer representing a homeowner should evaluate any charge for attorney's fees purportedly incurred to protect the security. If the charge is unreasonable, unnecessary, or unrelated to the protection of the security, the charge is not allowed under the terms of the trust deed. If the amount is not properly due under the obligation, it need not be paid to effect reinstatement which requires payment only of the amount then due. [See Civ. Code § 2924c(a)(1).] Moreover, the beneficiary's imposition of an unneeded charge which hampers the trustor's ability to reinstate the obligation may constitute a breach of the covenant of good faith and fair dealing. [See section VA 7, "Duty of Good Faith and Fair Dealing Between Lenders and Borrowers", infra.1 The best procedure would be to obtain a judicial determination of the reasonableness of the charge. [See Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496, 1504, 1512; de la Cuesta v. Superior Court (1984) 152 Cal.App.3d 945, 950; 200 Cal.Rptr. 1.]
(3) Litigation Fees
(a)  Beneficiary's Litigation Fees
Attorney's fees may be awarded to the beneficiary in an action under the deed of trust if it so provides.  [E.g., Wutzke v. Bill
1-46
Reid Painting Service, Inc. (1984) 151 Cap.App.3d 36,46; 198 Cal.Rptr. 418; Melnvk v. Robledo (1976) 64 Cal.App.3d 618, 621; 134 Cal.Rptr. 602; Nevin v. Salk (1975) 45 Cal.App.3d 331, 339; 119 Cal.Rptr. 370; Johns v. Moore (1959) 168 Cal.App.2d 709, 715; 198 Cal.Rptr. 418.] These fees are secured by the deed of trust and take priority over junior liens. (See Wutzke v. Bill Reid Painting Service, Inc., supra, 151 Cap.App.3d 36, 46-47.)
If the demand for attorney's fees is set forth in the notice of default, the payment of the fees may be made a condition of reinstatement. (See Bisno v. Sax, supra, 175 Cal.App.2d 714, 720.) In Hunt v. Smvth (1972) 25 Cal.App.3d 807, 837; 101 Cal.Rptr. 4, the court authorized the imposition of attorney's fees and costs at both the trial and appellate levels as a condition of reinstatement. The Hunt opinion does not discuss whether attorney's fees were demanded in the notice of default, but since the notice of default pre-dated the litigation, the amount of attorney's fees and costs could not have been specified.
If the beneficiary has obtained a judgment for attorney's fees, for example by prevailing in an action to enjoin the foreclosure, the beneficiary may add the amount of the judgment to the balance owed under the obligation. (See Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496.) The beneficiary may enforce the judgment apart from the secured obligation and is not affected by the antideficiency and one form of action provisions.
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(Id. at 1505-09.) However, the beneficiary is barred by res judicata from claiming entitlement under the trust deed to a greater amount of attorney's fees in connection with the litigation than was awarded by the court. (Id. at 1510.) If the beneficiary's bid exceeds the amount of the debt, costs and expenses, and the attorney's fees to which the beneficiary is entitled, a surplus is created. (Id. at 1510-12.) If the trustor has a right to the surplus, the trustor can offset the surplus against the amount of the judgment the trustor owes for attorney's fees and can compel acknowledgment of the offset through a motion for satisfaction or partial satisfaction of judgment. (Id. at 1513.)
In addition to attorney's fees, the beneficiary may also be able to obtain sanctions against a trustor who engages in frivolous tactics to delay foreclosure. [See Code Civ. Pro. §§ 128.5, 907; Cal. Rules of Court, Rule 26(a); Kapelus v. Newport Equity Funds, Inc. (1983) 147 Cal.App.3d 1, 9; 194 Cal.Rptr. 893.] The trustor should likewise be able to recover sanctions against a beneficiary who engages in frivolous tactics.
(b)  Trustor's Litigation Fees
The trustor, however, is not without an attorney fee remedy. Under Civil Code § 1717, the prevailing party in an action concerning the deed of trust is entitled to attorney's fees. Thus,
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if the trustor prevails in litigation, the trustor is entitled to reasonable attorney's fees, and the same rule applies to the trustor's successor in interest even if he or she did not expressly assume the obligation under the deed of trust. rvallev Bible Center v. Western Title Ins. Co. (1983) 138 Cal.App.3d 931; 188 Cal.Rptr. 335; Wilhite v. Callihan (1982) 135 Cal.App.3d 295, 301-02; 185 Cal.Rptr. 215; Saucedo v. Mercury Sav. & Loan Assn. (1980) 111 Cal.App.3d 309; 168 Cal.Rptr. 552; see Buck v. Barb, supra, 147 Cal.App.3d 920.] In Valley Bible Center, the court clearly held that the trustor could recover attorney's fees in an action brought by the trustor to challenge the beneficiary's and trustee's rights under the trust deed.  (138 Cal.App.3d at 932.)
(c)  Trustee's Litigation Fees
An attorney's fee provision in a trust deed also generally covers the trustee. The trustee may be entitled to attorney's fees if the trustee's participation is necessary to the resolution of the litigation. [See Title Guarantee and Trust Co. v. Griset (1922) 189 Cal. 382, 389-91; 208 P. 673; Mitau v. Roddan (1906) 149 Cal. 1, 15-17; 84 P. 145.] However, in Field v. Acres (1937) 9 Cal.2d 110; 69 P.2d 422, the Supreme Court held that the trustee was not involved in a judicial foreclosure, that the proceeding was between the beneficiary and the trustor, and that the trustee was not entitled to attorney's fees although it had been named by the beneficiary in the action.  Since the cases view a trustee under
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a deed of trust as "only a functionary of limited power, under a type of mortgage conferring upon him the power to convey under the prescribed conditions" (Carpenter v. Title Ins, & Trust Co., supra (1945) 71 Cal.App.2d 593, 597; 163 P.2d 73), the trustee serves essentially a technical function. Accordingly, Professor Hetland concludes that "when the dispute is solely between the beneficiary and the trustor, the trustee's appearance is only technically necessary, and he cannot have attorney's fees." (Hetland, California Real Estate Secured Transactions 175.)
4.  The Obligations of Successors and Assigns
Deeds of trust routinely contain a clause binding the successors and assigns of all parties; however, many of a trust deed's rights and obligations are transferred by operation of law.
a.  The Trustor's Transferee
The grantee of property on which a trust deed has been placed is not personally liable on the underlying obligation unless the grantee assumes it. [E.g., Braun v. Crew (1920) 183 Cal. 728, 731; 192 P. 531; Andres v. Robertson (1918) 177 Cal. 434, 439; 170 P. 1129; Hibernia Sav. & Loan Soc. v. Dickinson (1914) 167 Cal. 616, 621; 140 P. 265.] Nevertheless, a grantee who does not assume the obligation takes the property subject to the trust deed, and the property becomes primarily liable for the payment of the debt
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(Braun v. Crew, supra, 183 Cal. 728, 731). As a result, although not personally liable, a nonassuming grantee's property can be sold to satisfy the secured debt. [See e.g., Rodgers v. Peckham (1898) 120 Cal. 238; 52 P. 483; Hohn v. Riverside County Flood Control & Wat. Conserv. Dist. (1964) 228 Cal.App.2d 605; 39 Cal.Rptr. 647.] A nonassuming grantee may, however, be liable for bad faith waste. (Cornelison v. Kornbluth, supra, 15 Cal.3d 590.)
b.  The Beneficiary's Transferees
The assignee of the note and deed of trust may enforce them against the trustor in the same manner as the original beneficiary. [See Strike v. Trans-West Discount Corp. (1979) 92 Cal.App.3d 735, 744; 155 Cal.Rptr. 132, app. dis. 444 U.S. 948; section c, at p. 1-10, supra; see generally McCown v. Spencer (1970) 8 Cal.App.3d 216, 225) 87 Cal.Rptr. 213.] The assignee may actually have superior rights as a holder in due course taking free of personal defenses which could have been asserted against the original beneficiary. [See Comm. Code §§ 3302-3305; see e.g., Szczotka v. Idelson (1964) 228 Cal.App.2d 399; 39 Cal.Rptr. 466 (foreclosure by holder in due course of usurious note).] For example, the assignee is not under an obligation to make inquiry to discover the existence of defenses "unless the circumstances or suspicions are so cogent and obvious that to remain passive would amount to bad faith" or unless "the failure to make inquiry arose from a suspicion that inquiry would disclose a vice or defect in the
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instrument or transaction. . . ." rCameron v. Security First Nat. Bank (1967) 251 Cal.App.2d 450, 458; 59 Cal.Rptr. 563; see e.g., Mann v. Leasko (1960) 179 Cal.App.2d 692, 697-98; 4 Cal.Rptr. 124.] A holder in due course of a promissory note likewise takes the deed of trust securing the note free of personal defenses. [See e.g., Gribble v. Mauerhan (1961) 188 Cal.App.2d 221, 225; 10 Cal.Rptr. 296; Mann v. Leasko, supra, 179 Cal.App.2d 692, 696-97.]
Moreover, recorded documents may not impart notice of any defense or claim to a person who otherwise meets the holder in due course criteria. [Comm. Code § 3304(5); see Ross v. Title Guarantee & Trust Co. (1934) 136 Cal.App. 393; 29 P.2d 236; cf. Haulman v. Crumal (1936) 13 Cal.App.2d 612, 621; 57 P.2d 179.] In Ross, the plaintiff sued to cancel a note and deed of trust on the grounds of no consideration and fraud and filed a lis pendens naming the payee. Subsequently, a person who met the standards of a holder in due course acquired the note and deed of trust from someone who had previously acquired them from the defendant named in the lis pendens. The court concluded that the lis pendens imparted no notice to negate the person's status as holder in due course of the note and as bona fide purchaser of the trust deed since his immediate transferor was not named in the lis pendens.
The strict reading of the holder in due course rule has been substantially abrogated in several areas affecting consumers. The Unruh Act specifically declares that assignees of the seller under
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a retail installment sale are subject to all of the equities and defenses which the buyer could assert against the seller, but the assignee's liability may not exceed the amount owing at the time of the assignment [Civ. Code § 1804.2(a)]. A seller of goods or services to be used for personal, family, or household purposes may not enter a credit sale contract or accept the proceeds of a purchase money loan unless the consumer's obligation contains a prescribed clause subjecting the holder of the obligation to the claims and defenses which the consumer could assert against the seller, but the consumer's recovery is limited to the amount which the consumer already paid. (16 C.F.R. Part 433.) In addition, if the seller and financer of the transaction are too closely connected or if the financer takes too active a part in the seller's business or the particular sale at issue, the financer will not be able to take the sanctuary of the holder in due course doctrine. rSee Vasouez v. Superior Court (1971) 4 Cal.3d 800, 822-25; 94 Cal.Rptr. 796; Morgan v. Reasor Corp. (1968) 69 Cal.2d 881, 893-896; 73 Cal.Rptr. 398; Commercial Credit Corp. v. Orange County Machine Works (1950) 34 Cal.2d 766; 214 P.2d 819; see also Unico v. Owen (1967) 50 N.J. 101; 232 A.2d 405.]
5.  Servicing Agent
Frequently, the beneficiary may designate another to act as the beneficiary's agent to collect payments due on the secured obligation.  A loan servicing agent must be licensed as a real
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estate broker unless exempt from disclosure. [See Bus. & Prof. Code §§ 10130/ 10131(d).] Most financial institutions are exempt from the licensing requirements. (See Bus. & Prof. Code § 10133.1.)
The beneficiary transferring the servicing of a loan secured by a single family residence to a different servicing agent and the new servicing agent must give the trustor written notice before the borrower becomes obligated to pay the new servicing agent. [Civ. Code § 2937(e).]
The servicing agent is also required to give the beneficiary a copy of a notice of default recorded in connection with the serviced obligation, notice of a notice of default recorded by a senior lienholder/ and notice of the time and place of a scheduled sale of the property unless the beneficiary has requested notice under Civil Code § 2924b.  (Civ. Code § 2924.3.)
6.  Beneficiary's Obligation To Provide Beneficiary or Payoff Demand Statement
The trustor and junior lienholders, among others, may require the beneficiary to deliver a beneficiary statement or a payoff demand statement. [Civ. Code § 2943(b), (c).] A "beneficiary statement" contains a statement of the amount of the unpaid obligation,  the interest rate,  the total amount of overdue
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installments of principal and interest, the amount of the periodic payments, the maturity date, the date on which taxes and assessments were paid, the amount of hazard insurance in effect and the term and premium of that insurance, the amount in any impound account for taxes and insurance, the nature and amounts of charges, costs or expenses which have become a lien on the property, and whether the obligation may be transferred. [Civ. Code § 2943(a)(1).] A "payoff demand statement'7 sets forth the amount required as of the date of its preparation to satisfy fully the entire indebtedness and information reasonably necessary to calculate the payoff amount on a per diem basis for the period of time, not exceeding 30 days, during which the per diem amount is not changed by the terms of the note.  [Civ. Code § 2943(a)(5).]
The beneficiary statement may be made before or within two months after the recordation of a notice of default, and the beneficiary must deliver the statement within 21 days of the receipt of a written demand for it. [Civ. Code § 2943(b).] The beneficiary must deliver a payoff demand statement if the beneficiary receives a written demand for it before the first publication of a notice of sale and must deliver the statement within 21 days of the receipt of the written demand. [Civ. Code § 2943(c).]
The trustor and junior lienholders may rely on the beneficiary and payoff demand statements, and any amendments made to them, to
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determine the amount necessary to satisfy fully the obligation until the foreclosure sale auction is concluded. [Civ. Code § 2943(d)(1), (d)(3)(B).] Any amount not included in the statements remains owing as an unsecured obligation. [Civ. Code § 2943(d)(3).]
If the beneficiary willfully fails to deliver a beneficiary or payoff demand statement within 21 days after receipt of a written demand, the beneficiary is liable for damages and a $300 statutory penalty.  [Civ. Code § 2943(e)(4).]
The beneficiary may charge $60 for each statement. [Civ. Code § 2943(e)(6).]
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II.  THE FORECLOSURE PROCESS AND THE TRUSTEE'S DUTIES
A.
Context of Duties
As discussed above, despite the name, a "trustee" under a deed of trust has not been held to the high fiduciary duties imposed on a trustee under an express trust. (See Chapter I A4b, "Trustee", supra.)
The trustee has obligations to the trustor, and those obligations emerge in two contexts — the foreclosure process and reconveyance following discharge of the underlying obligation. Foreclosure may proceed either judicially or nonjudicially. [See Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496, 1502-03.] Although judicial foreclosures still occur, most foreclosures involving residential property proceed non judicially. The following discussion focuses on the trustee's duties toward the trustor during the nonjudicial foreclosure process.
B.
Nonjudicial Foreclosure
1.  The Notice of Default and Intent to Foreclose
Following the trustor's default, the beneficiary or the trustee must comply with certain statutory requirements prior to
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exercising the power of sale under the deed of trust. (Civ. Code § 2924 et seq.) To initiate nonjudicial foreclosure, the beneficiary or trustee must file a notice of default with the county recorder in in the county in which the property or some part thereof is situated. (Civ. Code § 2924.) Usually the trustee files the notice at the request of the beneficiary. If there is more than one beneficiary, any beneficiary can instruct the trustee to record the notice of default. [See Perkins v. Chad Development Corp. (1979) 95 Cal.App.3d 645; 157 Cal.Rptr. 201.] Although the statute does not specify who may sign the notice of default, the trustee is authorized to sign it. rwilliams v. Koenia (1934) 219 Cal. 656, 659; 28 P.2d 351; Hopkins v. J.D. Millar Realty Co. (1930) 106 Cal.App. 409, 414; 289 P. 221.]
Federal law does not require the beneficiary to follow any foreclosure avoidance guidelines suggested by the Federal Department of Housing and Urban Development (HUD) or the Veterans Administration (VA) before recording a notice of default on a government-backed loan. (See Rank v. Nimmo (9th Cir. 1982) 677 F.2d 692, 698-99.) Several courts, however, have concluded that a lender' s failure to follow federal regulations governing mortgage servicing creates a valid equitable defense under state law to a foreclosure. [See Federal Nat. Mto. Assn. v. Moore (N.D. 111. 1985) 609 F.Supp. 194; Cross v. Federal Nat. Mtq. Assn. (Fla. App. 1978) 359 So.2d 464; Bankers Life Co. v. Denton (111.App. 1983) 458
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N.E.2d 203; Heritage Bank, N.A. v. Ruh (N.J. Super. 1983) 465 A.2d 547; Associated East Mtg. v. Young (N.J. Super. 1978) 394 A.2d 899; Federal Nat. Mtg. Assn. v. Ricks (N.Y. Sup. Ct. 1975) 372 N.Y.S.2d 485; Federal Land Bank of St. Paul v. Overboe (N.D. 1987) 404 N.W.2d 445; but see Manufacturers Hanover Mortgage Corp. v. Snell (Mich.App. 1985) 307 N.W.2d 401; Federal Nat. Mtg. Assn. v. Prior (Wis.App. 1985) 381 N.W.2d 558.]
a.   Content of the Notice of Default
(1)  Reguired Contents
The only requirements for the notice of default are set forth in the trust deed and the statute. (See Lupertino v. Carbahal (1973) 35 Cal.App.3d 742, 747-48; 111 Cal.Rptr. 112.) The notice of default must name the trustors, state either the book and page in which the deed of trust is recorded or a description of the secured property, contain a statement that a breach of the obligation has occurred, set forth the nature of the breach and the election to sell the property to satisfy the obligation, and provide the notice prescribed in Civil Code § 2924c(b)(1) of the right to cure the default and reinstate the obligation if reinstatement is possible.  (Civ. Code § 2924.)
An additional requirement is imposed on the trustee if the
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trustor's obligation arose for goods or services subject to the Unruh Act. The trustee is required to send an additional notice to the trustor if the default is not cured within 30 days of the recordation of the notice of default.  [Civ. Code § 2924f(c).]
(2)  Statement of Nature of Breach
One of the most crucial aspects of the notice of default is the statement of the nature of the breach. Soon after this requirement was adopted, the Supreme Court concluded that a general statement of the breach was satisfactory: "a substantial compliance in accord with the spirit and purpose of the statute is sufficient." rWilliams v. Koenig. supra, 219 Cal. 656.] If an item of default is not included in the notice of default, payment of the excluded item cannot be demanded to cure the particular default declared, rAnderson v. Heart Fed. Sav. & Loan Assn. (1989) 1989 Cal.App. LEXIS 141; Little v. Harbor Pac. Mortgage Investors (1985) 175 Cal.App.3d 717, 720; 221 Cal.Rptr. 59; Miller v. Cote (1982) 127 Cal.App.3d 888, 894; 179 Cal.Rptr. 753; System Inv. Corp. v. Union Bank (1971) 21 Cal.App.3d 137, 152-53; 98 Cal.Rptr. 725; Tomczak v. Ortega (1966) 240 Cal.App.2d 902, 904; 50 Cal.Rptr. 20; Bisno v. Sax (1959) 175 Cal.App.2d 714, 720; 364 P.2d 814; Havward Lumber & Inv. Co. v. Corbertt (1934) 138 Cal.App. 644, 650; 33 P.2d 41.]
The question is how clear the statement of the nature of the
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default must be. In Enqelbertson v. Loan & Blda. Assn. (1936) 6 Cal.2d 477, 478-79; 58 P.2d 647, the court approved a statement of a breach indicating, in part, that a particular installment of interest was due together with subsequent installments and unspecified sums advanced or expended under the trust deed with interest thereon. The court held that, "There is nothing in this section which warrants the construction that a statement of the amount of the items is required." (Id. at 479.) [See Middlebrook-Anderson v. Southwest Sav. & Loan Assn. (1971) 18 Cal.App.3d 1023, 1038; 96 Cal.Rptr. 338.]
In Birkhofer v. Krumm (1938) 27 Cal.App.2d 513, 522-24; 81 P.2d 609, the notice of default claimed more money than in fact was due. However, the Court of Appeal did not find the notice fatally deficient because the substantial nature of the breach authorized the acceleration of the entire balance due. The court did not consider the effect of the exaggerated size of the default on the trustor's exercise of the right to reinstate, but the reinstatement right may not have existed since the trust deed predated the adoption of Civil Code § 2924c.
In Little v. Harbor Pac. Mortgage Investors, supra, 175 Cal.App.3d 717, 721 n.6, the court stated in dicta in a footnote that the purpose of the statement of the nature of the default "is to put the debtor on notice as to which breaches the lienholder
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wishes cured•" (Emphasis in original.) The court indicated that a notice of default containing "a reference to delinquent payments, if any, on the first" (id.) would be sufficient to cover the trustor's default in paying a senior encumbrance even though the foreclosing junior lienholder was unaware of the default at the time the notice was recorded. Thus, under Little, a foreclosing creditor could demand that the trustor cure delinquent taxes, payments to senior lienholders, and other defaults discovered after the notice of default was recorded as long as every default, "if any," was listed in the notice of default. The court did not consider the effect of the requirement in Civil Code § 2924c(b)(l), discussed below, that the notice of default state the amount which must be paid to effect reinstatement.
Recent cases and a change in Civil Code § 2924c militate for a more precise statement of the nature of default to enable the trustor to cure the default. Indeed, the dicta in the Little case has been specifically rejected. rAnderson v. Heart Fed. Sav. & Loan Assn., supra, 1989 Cal.App. LEXIS 141.] The courts have recognized that:
A purpose of the required statement in the notice of default is to afford the debtor an opportunity to cure the default and obtain reinstatement of the obligation within three months after the notice of default as provided in § 2924c of the
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Civil Code.   System Inv. Corp. v. Union Bank, supra, 21 Cal.App.3d 137, 153; 98 Cal.Rptr. 735.
(Accord, Miller v. Cote, supra, 127 Cal.App.3d 888, 894; 179 Cal.Rptr. 753; see Tomczak v. Ortega, supra, 240 Cal.App.2d 902, 904; 50 Cal.Rptr. 20.) The rationale that the disclosure of the nature of the default is designed to facilitate reinstatement is buttressed by Civil Code § 2924c(b)(1) which requires a statement in the notice of default of the amount due as of a specified date. (Civ. Code § 2924.) As a result, the modern view is that the notice of default will be strictly construed and must correctly set forth the amounts required to cure the default. FSweatt v. The Foreclosure Co. (1985) 166 Cal.App.3d 273, 278; 212 Cal.Rptr. 350.] The purpose of Civil Code § 2924c(b)(1) would be subverted if a beneficiary could set forth in the notice of default a litany of possible defaults, specify that payment of a particular dollar amount by a specified date would cure the default, and then refuse to accept a tender of that sum because the beneficiary learned of an additional delinquency, especially a delinquency that occurred before the notice of default was recorded. Accordingly, the Court of Appeal in Heart rejected predicating a foreclosure on an "if any" qualifier which states a potential ground of default: the notice may state only breaches that have occurred, and the power of sale cannot be exercised until the proper notice requirements have been satisfied.
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(3)  Spanish Language Considerations
In some situations, the notice of default or the statutorily prescribed statement of the right of reinstatement may have to be written in the Spanish language. Prior to 1989, Civil Code § 1632(a) required that a Spanish translation of certain contracts, loans and other agreements be provided upon the request of a party to the agreement if the transaction was negotiated primarily in Spanish. Under current law, the Spanish translation must be given. A sign advising the parties of their right to a translation must be conspicuously displayed on the business premises. [Civ. Code § 1632(c).]
Beginning in 1989, a Spanish language translation of the disclosures required under Regulation Z and, if applicable, under the industrial loan, consumer finance lender, or personal property brokers' laws may be given in lieu of the translation of the original contract by supervised financial organizations. A "supervised financial organization" means a bank, savings association, credit union, real estate broker, industrial loan company, consumer finance lender, or personal property broker. [Civ. Code § 1632(b).]
A Spanish language translation does not have to be given to
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borrowers who negotiate through their own interpreter if the interpreter can read and speak English and Spanish fluently and is not employed or made available through the creditor. Beginning in 1989, the interpreter must be 18 years of age or older. [Civ. Code § 1632(e).]
In Reves v. Superior Court (1981) 118 Cal.App.3d 159; 173 Cal.Rptr. 267, the Court of Appeal held that a notice of repossession and deficiency used under the Rees-Levering Act was covered by Civil Code § 1632. The court further held that in the absence of evidence showing compliance with this section, a deficiency judgment based on an English language notice against a solely Spanish-speaking debtor could not stand. (Id. at 162.) Since Civil Code § 1632 applies to loans subject to the provisions regulating mortgage brokers, industrial loan companies, personal property makers and consumer finance lenders, Reves can perhaps be applied to require Spanish translations of the notice of default if the requirements for the invocation of Civil Code § 1632 are satisfied.
Moreover, the notice of the right to cure contained in the trust deed must be in Spanish if (1) the obligation is a retail installment contract governed by the Unruh Act or a loan for personal, family or household purposes made by a mortgage broker, industrial loan company, personal property broker or consumer
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finance lender, and (2) the trustor requested a Spanish language translation of the agreement pursuant to Civil Code § 1632. In addition, if the obligation is contained in a home improvement contract subject to the Unruh Act, the seller is required to specify on the contract whether or not the contract was principally negotiated in Spanish, and, if so, the prescribed notice advising of the right to cure the default must be in Spanish. However, the trustee has no liability for failing to provide a Spanish language notice of the right to cure unless Spanish is specified in the home improvement contract or the trustee has actual notice that the obligation was principally negotiated in Spanish.
2.  Adequacy of Notice to Trustor
The notice of default must be recorded. (Civ. Code § 2924.) Within ten days of its recordation, the trustee or beneficiary must send the notice of default, by registered or certified mail, to the trustor at the trustor's last known address. [Civ. Code § 924b(b)(l); see Lupertino v. Carbahal, supra, 35 Cal.App.3d 742, 749.] A notice must also be sent by first-class mail. [Civ. Code § 2924b(e).] Although notice by certified or registered mail is required, notice sent by regular mail and actually received is considered valid notice. [See Crummer v. Whitehead (1964) 230 Cal.App.2d 264, 268; 40 Cal.Rptr. 826.] Publication or personal service is not required.  In the very rare instances in which the
11-10
trust deed does not contain the trustor's address and the trustor has not recorded a request for notice, the notice of default may be published or personally served in lieu of mailing [Civ. Code § 2924b(4)].
The trustee has no duty to assure that the trustor actually receives notice even though the trustee may know that the trustor actually does not receive notice. The rule developed that "[t]he only requirements of notice of sale essential to the validity of a sale under a power contained in a deed of trust are those expressly and specifically prescribed by the terms of the instrument and by the provisions of the applicable statutes.;/ rLancaster Security Inv. Corp. v. Kessler (1958) 159 Cal.App.2d 649, 652; 324 P.2d 634 (notice of sale); see e.g., I. E. Associates v. Safeco Title Ins. Co. (1985) 39 Cal.3d 281; 216 Cal.Rptr. 438 (notices of default and sale); Sargent v. Shumaker (1924) 193 Cal. 122, 130; 223 P. 464 (notice of sale); McClatchev v. Rudd (1966) 239 Cal.App.2d 605, 608; 223 P. 464 (notice of default); Lopez v. Bell (1962) 207 Cal.App.2d 394, 397-98; 24 Cal.Rptr. 626 (notices of default and sale).] In McClatchev, for example, the envelope containing the notice of default was returned to the trustee marked "Deceased," and although the beneficiary and trustee allegedly knew of the trustor's death and the identity of the administrator of the decedent's estate, the failure to notify the administrator did not invalidate the sale.  (See 239 Cal.App.2d at 607-08.)  Since a
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trustee's sale has been held valid if the statutory notice requirements were met even though no notice was actually received, the "named trustee in a deed of trust, by virtue of that position alone, is ordinarily under no duty to give different or more specific notices than those prescribed by statute in order to exercise a power of sale." rLupertino v. Carbahal. supra, 35 Cal.App.3d 742 (notice of default).] However, if the trustee dealt with the trustor at an address other than the address specified in the trust deed, the trustee might be estopped to use the invalid address. [See Lupertino v. Carbahal, supra, 35 Cal.App.2d 742, 748-49.]
Current law requires that the notices of default and sale be sent to the trustor at the trustor's "last known address." [Civ. Code § 2924b(b)(l) and (2).] The "last known address" is the last business or residence address actually known by the trustee or beneficiary. [Civ. Code § 2924b(b)(3).] The beneficiary must inform the trustee of the trustor's last address actually known by the beneficiary. (Id.) The trustee incurs no liability for failing to send any notice to the last address unless the trustee has actual notice of it. (Id.) Constructive knowledge of the correct address is irrelevant, and the trustee has no duty of inquiry. [See I. E. Associates v. Safeco Title Ins. Co. supra, 39 Cal.3d 281, 285.]
Although the trustee's compliance with statutory notice
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requirements has been deemed sufficient, no appellate case has considered whether the statutory provision for registered or certified mail requires that the mailed notice be received. In Dept. of Forestry v. Terry (1981) 124 Cal.App.3d 140; 177 Cal.Rptr. 92, the California Department of Forestry brought an action to foreclose a statutory lien for costs incurred in correcting certain violations of law. The costs were incurred after the defendant failed to respond to a notice to take corrective action sent by the state by certified mail as required by statute. The statute did not expressly require that the defendant receive the notice, but the Court of Appeal held that the process of certified or registered mail requires that the receiver sign for the mail, and therefore service is complete when the mail is received, not when the notice is deposited for mail collection. (Id. at 147.) Civil Code § 2924b which requires certified or registered mail may be similarly interpreted.
A court, however, could conclude that receipt of the certified mailing was unnecessary because the notices must also be sent by first-class mail. [Civ. Code § 2924b(e).] In the absence of fraud, an affidavit of mailing is conclusive proof that the notice was mailed. (Id.) A properly addressed and mailed letter is presumed to have been received. [Evid. Code § 641.] Accordingly, compliance with the certified and first-class mailing requirements may be sufficient even if receipt of the certified mailing is not
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signed for.
In contrast to the procedure authorized for nonjudicial foreclosures, forced sales involving the government require scrupulous adherence to due process standards. [See Mennonite Board of Missions v. Adams (1983) 462 U.S. 791; 103 S.Ct 2706.] For example, in Barras v. Transamerica Title Ins. Co. (1982) 133 Cal.App.3d 845, 849-52; 184 Cal.Rptr. 262, the Court of Appeal required the government to go beyond the statutory notice requirements for tax sales which provide for publication, posting in a public place, and mailing notice to the last known address of the last assessee; to protect the rights of equitable owners in possession, the government was constitutionally compelled to post notice on the property. [See e.g., Atkins v. Kessler (1979) 97 Cal.App.3d 784; 159 Cal.Rptr. 231 holding the notice requirements of the Improvements Act of 1911 unconstitutional.] Since state action is not involved in nonjudicial foreclosure proceedings, the constitutional due process safeguards do not apply to the process. [See Garfinkle v. Superior Court (1978) 21 Cal.3d 268; 145 Cal.Rptr. 208.] Moreover, foreclosure by a private lender under a federally-guaranteed mortgage program does not constitute governmental action sufficient to invoke due process requirements even though the private parties are subject to extensive federal regulation.  [See Rank v. Nimmo, supra, 677 F.2d 692, 702.]
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3.   The Right to Reinstatement
The trustor and junior lienholders have the right to cure the default and reinstate the obligation as though no default had occurred if a monetary default has occurred prior to the maturity date fixed in the obligation. [Civ. Code § 2924c(a)(1) . ] To reinstate, the trustor or junior lienholder must pay the beneficiary the amount of the default (i.e., arrearages, advances, taxes, etc.) plus allowable costs and expenses and trustee's fees. (Id. ) The beneficiary may also be entitled to attorney's fees. (See discussion in Chapter I B 3 h "Attorney's Fees", supra. ) The amount of the default plus attorney's fees, if any, must be paid at any time within the period beginning on the date the notice of default was recorded until five business days before the date of sale stated in the initial recorded notice of sale. [Civ. Code § 2924c(e).] No right of reinstatement exists during the five business days preceding the sale. (JEd.; see Civ. Code § 9 for definition of "business day.") However, if the sale is postponed or a new notice of sale is recorded, the right of reinstatement is revived until five business days before the newly scheduled date. (.Id. ) Again, no reinstatement right exists during the five business day period preceding the continued sale date.  (Id.)
The filing of a bankruptcy petition does not toll or suspend the reinstatement period for the trustor or junior lienholders.
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fNapue v. Gor-Mev West, Inc. (1985) 175 Cal.App.3d 608; 220 Cal.Rptr. 799; In re Pridham (E.D. Cal. 1983) 31 B.R. 497; Triangle Management Services v. Allstate Savings & Loan Assn. (N.D.Cal. 1982) 21 B.R. 699.] However, if the trustor or junior lienholder's right of reinstatement has not elapsed, the bankruptcy trustee may exercise the right before the later of the end of the reinstatement period or 60 days after the bankruptcy petition has been filed. [11 U.S.C. § 108(b); Napue v. Gor-Mev West, Inc., supra, 175 Cal.App.3d 608, 619.]
Notwithstanding the beneficiary's demand that the entire balance be paid, the obligation is reinstated by the payment of the amount in default plus fees during the reinstatement period. [Civ. Code § 2924c(a)(1).] Thus, Civil Code § 2924c relieves the trustor and junior lienholder from the burden of the acceleration clause. After the reinstatement period, the beneficiary may still waive the acceleration of the balance, accept payment to cure the default, and reinstate the loan, but the beneficiary is not compelled to do so.
During the reinstatement period, payment or tender of payment of the default nullifies the right to proceed with the foreclosure. Any sale conducted after the entire amount necessary to cure the default was paid or properly tendered is invalid. rMunger v. Moore (1970) 11 Cal.App.3d 1, 8; 89 Cal.Rptr. 323; Tomczak v. Ortega,
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supra, 240 Cal.App.2d 902, 906; 50 Cal.Rptr. 20; Bisno v. Sax, supra, 175 Cal.App.2d 714, 724; Macmus v. Morrison (1949) 93 Cal.App.2d 1, 3; 208 P.2d 407.]
Partial payments will not ordinarily cure the default. If the tender does not include all amounts needed to cure the default plus costs, the tender is ineffective. [See e.g., Enaelbertson v. Loan & Blda. Assn., supra, 6 Cal.2d 477, 479; Cassinella v. Allen (1914) 168 Cal. 677, 680-81; 144 P. 746.] Generally, the beneficiary may accept partial payments on the amount due after the notice of default is recorded without waiving the default, any rights under the acceleration clause, or the right to proceed with the foreclosure. [See Sellman v. Crosby (1937) 20 Cal.App.2d 562, 564-65; 67 P.2d 706; see also R. G. Hamilton Corp., Ltd. v. Corum (1933) 218 Cal. 92, 97; 21 P.2d 413; Bisno v. Sax, supra, 175 Cal.App.2d 714, 724; Birkhoffer v. Krurom, supra, 27 Cal.App.2d 513, 524; Harris v. Whittier Bldq. & Loan Assn. (1936) 18 Cal.App.2d 260, 268; 63 P.2d 840.] Nevertheless, the beneficiary's conduct in conjunction with the acceptance of partial payments may be construed as a waiver or may estop the beneficiary from claiming a default or invoking an acceleration clause. [See Altman v. McCollum (1951) 107 Cal.App.2d 847; 236 P.2d 914; see also R. G. Hamilton Corp., Ltd. v. Corum (1933) 218 Cal. 92, 97, 21 P.2d 413; Glas v. Glas (1896) 114 Cal. 566, 569, 46 P. 667; see discussion in Chapter III B(3)(c), "Waiver or Estoppel to Claim Payment or
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Default", infra.]
The court may also suspend or toll the acceleration clause and thereby extend the right to cure the default and reinstate the loan. In Bisno v. Sax, supra, 175 Cal.App.2d 714, 724-30, the court relieved the trustors from the acceleration clause since they had cured the default during the seven-month pendency of a preliminary injunction. In Hunt v. Smvth (1972) 25 Cal.App.3d 807; 101 Cal.Rptr. 4, the trustor filed a complaint seeking a preliminary injunction 13 days before the expiration of the reinstatement period. The foreclosure was stayed through the lengthy appeal process. Nearly three years after the notice of default was originally filed, the Court of Appeal remanded the case to the trial court for a determination of the amount then owing and gave the trustors 13 days after that determination to make payment. (Id. at 837.)
If a junior lienholder cures the trustor's default on the senior encumbrance, the junior lienholder may then foreclose based on the trustor's failure to meet the obligation secured by the senior encumbrance or the failure to reimburse the junior lienholder for the amount of the advance to reinstate the senior lien. (See discussion in Chapter I B 3 d, "Senior Encumbrances," supra.)
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The trustor or junior lienholder who cures a default may request that the beneficiary cause to be executed and recorded a notice of rescission of the notice of default. [Civ. Code § 2924c(a) (2). ] The notice of rescission must be recorded within 30 days of receipt of a written request. (Id.) No charge may be made except for recording fees.  (Id.)
4.  The Right of Redemption
The trustor has the right to redeem the real property securing the debt before the foreclosure sale (Civ. Code § 2903) by paying the entire secured obligation. [Civ. Code § 2905; see Winnett v. Roberts (1979) 179 Cal.App.3d 909, 922; 225 Cal.Rptr. 82; Kleeckner v. Bank of America (1950) 97 Cal.App.2d 30, 33; 217 P.2d 28; Lichtv v. Whitney (1947) 80 Cal.App.2d 696, 701; 182 P.2d 582.]
A tender of the proper amount due, even if rejected, extinguishes the lien and precludes foreclosure• [See, e.g., Winnett v. Roberts. supra, 179 Cal.App.3d 909, 902; Lichtv v. Whitney, supra, 80 Cal.App.2d 696, 701; see also Code Civ. Proc. § 2074.] In Winnett the court held that a tender of the principal amount without interest was sufficient because the note was usurious and the creditor was not entitled to receive interest.
Junior lienholders have a similar right of redemption.  (Civ.
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Code § 2904.) If the junior lienholder redeems the property, the junior lienholder becomes subrogated to the rights of the satisfied senior lienholder and may add the amount paid to the senior lienholder to the amount secured by the junior lien. [See Civ. Code §§ 2876, 2904; Pacific Trust Co. TTEE v. Fidelity Fed. Sav. & Loan Assn. (1986) 184 Cal.App.3d 817, 825; 229 Cal.Rptr. 269.] The deed of trust routinely provides the same remedies. (See discussion in Chapter I B 3 d, "Senior Encumbrances," supra.)
As a practical matter, the trustor or junior lienholder will generally attempt to exercise the right of reinstatement. However, if that right lapses, the right of redemption may become critically important.
5.   Giving the Notice of Sale
At least three months must elapse between the date the notice of default is recorded and the date the trustee may give notice setting the sale. [Civ. Code § 2924.] The period is three calendar months, not 90 days. [See Havward Lumber & Inv. Co. v. Corbett, supra, 138 Cal.App. 644, 651; see generally Tomczak v. Ortega, supra, 240 Cal.App.2d 902, 906, but see Bennett v. Ukiah Fair Assn. (1936) 7 Cal.2d 43; 59 P.2d 805.] There is no requirement that the notice of sale be given within any prescribed time after the three-month period elapses. [See Arata v. Downer (1937) 21 Cal.App.2d 406; 69 P.2d 213 (three years between notice
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of default and sale)•]
The notice of sale must contain, in pertinent part, the name of the original trustor, the time of sale, the street address and the specific place at that address where the sale will be held, the name, street address and telephone number of the trustee, a special notice if a single home is being sold, a description of the property to be sold, the property's street address or other common designation, and a statement of the total amount of the unpaid balance of the obligation and reasonable estimated costs, expenses and advances. The trustee has no liability for any good faith error in stating the proper amount, and an error or omission in the street address will not affect the validity of the notice if the legal description is given.  [Civ. Code § 2924f(b).]
The trustee must record the notice of sale at least 14 days prior to the date of the sale. The trustee must post the notice of sale in a public place at least 20 days before the sale date and must publish the notice of sale once per week for the same period in an appropriate newspaper of general circulation. [Civ. Code § 2924f(b).] The publication requirement has been interpreted to mean that three successive publications are required, even though the first and last would be separated by only 14 days, since there can only be three weekly publications in the 20-day period; and, the first publication must be at least 20 days prior to the sale
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date. rHotchkiss v. Darling (1933) 130 Cal.App. 625, 626-27; 20 P.2d 343; McCabe v. Willard (1931) 119 Cal.App. 122, 125; 6 P.2d 258.]
The trustee must also post a copy of the notice of sale in some conspicuous place on the property at least 20 days before the date of sale where possible and not restricted for any reason. If possible, and if not restricted for any reason, the trustee must post the notice on the door of a single family residence, but the trustee's failure to post the notice on the door does not affect a sale to a bona fide purchaser for value. In the absence of any contrary evidence, the notices which have been posted are presumed to have remained in place for the required period. rHotchkiss v. Darling, supra, 130 Cal.App. 625, 627.]
If the trustee cannot place the notice on the front door of the single family residence, the notice must be placed in some conspicuous place on the property. [Civ. Code § 2924f(b).] The trustee may face a problem with compliance if the single family residence is not readily accessible, such as a condominium unit in a locked building. In this circumstance, many trustees have attempted a practical resolution by posting the notice near the main entry to the condominium units. However, this practice may not strictly satisfy the statute and may conceivably be an unfair collection practice in certain circumstances. [See Civ. Code § 1788.12(d).] The trustee, though, is permitted to post the notice
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of sale at a guard gate or similiar impediment at a "development community" if access to the single family residence in the development is blocked by a gate or other impediment.
Moreover, the trustee must send a copy of the notice of sale to the trustor's address last known to the trustee at least 20 days before the date of sale. [Civ. Code § 2924b(2) (b). ] The rules applicable to the last known address requirement for notices of default also apply to notices of sale. [See Civ. Code § 2924b(2)(c); Chapter II B 2, "Adequacy of Notice to Trustor/' supra.]
The trustee's duty to assure that the trustor receives the notice of the sale is similar to the trustee's duty to assure that the trustor receives the notice of default. (See Chapter II B 2, "Adequacy of Notice to Trustor," supra.) The general rule is that the trustee need only comply with the statutory notice requirements notwithstanding whether the trustor knows of the sale. [ See e.g., Civ. Code § 2924b(b)(2) and (c); I. E. Associates v. Safeco Title Ins. Co., supra, 39 Cal.3d 281; Witter v. Bank of Milpitas (1928) 204 Cal. 570, 572-73, 269 P. 614; Sargent v. Shumaker, supra, 193 Cal. 122; Lopez v. Bell, supra, 207 Cal.App.2d 394.]
Without proper notice, a foreclosure sale is void. [See Scott v. Security Title Ins. & Guar. Co. (1937) 9 Cal.2d 606, 613; 72 P.2d 143; United Bank & Trust Co. v. Brown (1928) 203 Cal. 359; 264
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P. 482.] However, defects in notice, such as setting the sale date before the expiration of the 20-day notice period, can be corrected prior to the sale, and the sale date may be postponed to permit an adequate period for correction. [See Mack v. Golino (1950) 95 Cal.App.2d 731; 213. P.2d 760.]
6.  Notice Regarding Balloon Payment
A special notice must be given before the final payment is due on a balloon payment loan. [Civ. Code § 2924i.] A balloon payment loan is a loan which provides for a final payment as originally scheduled which is more than twice the amount of any of the immediately preceding six regularly scheduled payments. [Civ. Code § 2924i(d) (1). ] A balloon payment loan is also defined as a loan in which the holder of the loan exercises a call provision whereby the holder calls the loan due and payable either after a specified period or date.  [Civ. Code § 2924i(d)(l) and (2).]
The notice requirement applies only if the following conditions are met: (1) the loan has a maturity exceeding one year; (2) the note for the loan was executed after January 1, 1984; (3) the loan is secured by a trust deed or mortgage on real property containing one to four residential units one of which is or will be occupied by the borrower; (4) the loan is not open-end credit; (5) the loan is not part of a transaction subject to Civil
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Code § 2956 (sales involving purchase money liens on residential property); and (6) the loan is not made for the principal purpose of financing construction.  [Civ. Code § 29241(a), (b), and (g).]
If the statute applies, the holder of the loan must deliver or send by first-class mail a written notice to the trustor or the trustor's successor in interest between 90 and 150 days before the due date of the final payment. The notice must state the name and address of the person to whom the final payment must be made, the date by which the payment must be made, the amount or good faith estimate of the amount to be paid (assuming timely payment of all scheduled payments due between the date of the notice and the date when the final payment is due), and a statement that the borrower has the right to refinance the final payment if such is the case. [See Civ. Code § 29241(c).]
If the notice is not given, the due date of the balloon payment is then deemed to be the latest of the following: (a) the due date specified in the loan, (b) 90 days from the date of delivery or mailing of the required notice, or (c) the due date specified in the notice. [See Civ. Code § 29241(e).] If the due date is extended beyond the date specified in the loan, the loan continues to accrue interest at the contract rate, and payments continue to be due at any periodic interval and on any payment schedule specified in the note.  (Id.)  Payments must be credited
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as the note requires, and any default in making any extended periodic payment shall be considered a default under the loan. (Id.)
Any person who wilfully violates the notice requirement is liable for the actual damages suffered by the borrower as the proximate result of the violation and for the prevailing borrower's reasonable attorney's fees. [See Civ. Code § 2924i(f)(1).] The validity of the credit or security document, however, is unaffected by the failure to give notice. (Id-) If the violation of the section was unintentional and resulted from a bona fide error notwithstanding the maintenance of procedures reasonably adopted to avoid the error, there is no liability. [See Civ. Code § 2924i(f)(2).]
Civil Code § 2924i does not specify what effect failure to give the required notice has on the validity of any foreclosure sale predicated on the borrower's nonpayment of the final balloon or call payment by the date specified in the note. Under the statute, the due date is extended; therefore, no default occurred when the balloon or call payment was not made by the date set forth in the note. Since no default occurred, the foreclosure sale should be held invalid subject to whatever rights may be held by a bona fide purchaser or encumbrancer. [See Chapter III B 3, "Dispute as to What, if any, Amount Owed"; III B 5, "Defective
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Procedure"; III D 4, "Conclusiveness of Deed Recitals"; III F, "The Status of Bona Fide Purchaser or Encumbrancer; infra. ] A sale could be predicated on a default in making any required extended periodic payments; however, the notice of default would have to state accurately the nature of the breach. [See Chapter III B 5 a, "Defective Notice of Default", infra.1
7.   Conduct of the Foreclosure Sale
The trustee must conduct the sale by public auction between 9 a.m. and 5 p.m. on any business day, Monday through Friday, in the county where all or some part of the property is located. [Civ. Code § 2924g(a).] Although the trustee usually conducts the sale, the sale may also be handled by anyone designated by the trustee. [See Civ. Code § 2924d(d); Central Sav. Bank of Oakland v. Lake (1927) 201 Cal. 438, 447; 257 P. 521.]
Ordinarily, the trustee or the trustee's agent appears at the time and place designated in the notice of sale, announces the sale, identifies the property up for sale, and indicates the terms of sale, e.g., the amount of the minimum bid, whether the bids must be in cash or cashier's check, etc. (See 1 Miller & Starr, Current Law of California Real Estate 534.) But this procedure is not mandated by statute. The trustee may require every bidder to show evidence of the bidder's ability to deposit the full amount of the
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final bid in cash; a cashier's check; a check drawn by a credit union, savings and loan assocation, savings association, or savings bank; or any equivalent specified as acceptable in the notice of sale. [Civ. Code § 2924h(b).] [See Witter v. Bank of Miloitas, supra, 204 Cal. 570, 580.] The trustee cannot refuse to accept a cashier's check made payable to the bidder to be endorsed to the trustee. (Baron v. Colonial Mortgage Service Co. (1980) 111 Cal.App.3d 316; 168 Cal.Rptr. 450.) The selling beneficiary may bid a credit up to the amount owed without tendering that amount in cash. [Civ. Code § 2924h(b); Coraelison v. Kornbluth (1975) 15 Cal.3d 590, 607; 125 Cal.Rptr. 557; Passanisi v. Merit McBride Realtors, Inc.. supra, 190 Cal.App.3d 1496.] However, a junior lienholder cannot use the amount of the lien as a credit bid. [See Pacific Loan Management Corp. v. Superior Court (1987) 196 Cal.App.3d 1485, 1493; 242 Cal.Rptr. 547.]
The trustee has discretion to postpone the sale. The trustee, for example, may exercise that discretion by postponing the sale to protect the beneficiary's or the trustor's interests. [See Bank of Seoul & Trust Co. v. Marcione (1988) 198 Cal.App.3d 113, 118-19; 244 Cal.Rptr. 1; Pacific Readv-Cut Homes v. Title G. & T. Co. (1929) 103 Cal.App. 1, 5-6; 283 P. 963.] In addition, the trustee may postpone the sale at the instruction of the beneficiary or upon the written request of the trustor, if the trustor requests the postponement to obtain cash sufficient to satisfy the obligation
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or bid at the sale and the written request identifies the source from which the funds are being obtained. The trustee must grant at least one request by the trustor for a postponement not to exceed one day. [Civ. Code § 2924g(c)(l); Whitman v. Transtate Title Co. (1985) 165 Cal.App.3d 312, 320-21; 211 Cal.Rptr. 582.]
A sale also may be postponed by court order, operation of law, or mutual agreement between the trustor and beneficiary. If the sale has been stopped by an injunction, restraining order, stay effected by court order or operation of law, the sale may not be conducted sooner than seven days after the termination of the injunction, order, or stay unless a court expressly directs the conduct of the sale within that seven day period. [Civ. Code § 2924g(d).] If the sale was postponed to a time within that seven day period, a notice of postponement must be given.  (.Id.)
While there is no limit to the number of postponements, if the trustee postpones the sale more than three times based on the exercise of its discretion or the instruction of the beneficiary, the trustee must give a new notice of sale. [Civ. Code § 2924g(c).] A postponement at the trustor's request, by court order, or by operation of law, such as the automatic stay under the bankruptcy law [11 U.S.C. § 362(a)], is not included in counting the three postponements requiring a renoticing of the foreclosure sale.  [See California Livestock Production Credit Assn. v. Sutfin
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(1985) 165 Cal.App.3d 136, 141; 211 Cal.Rptr. 152.]
The trustee must publicly declare the postponement and its reason at the time and place scheduled for sale, must declare the new date and time as well as place (which must be the same place), and must keep records of each postponement and the reason for it. The trustee does not have to give any further notice of a postponement. [Civ. Code § 2924g(d).] The trustee, for example, has no duty to give any special notice of a postponement to the trustor or the trustor' s representative. (See California Livestock Production Credit Assn. v. Sutfin, supra, 165 Cal.App.3d 136, 141-42.)
The overriding duty of the trustee to the trustor is to conduct the sale fairly and properly to benefit the trustor:
A sale under a power in a mortgage or trust deed must be conducted in strict compliance with the terms of the power. The sale must be made fairly, openly, reasonably, and with due diligence and sound discretion to protect the rights of the mortgagor and others, using all reasonable efforts to secure the best possible or a reasonable price. Kleckner v. Bank of American Nat. Trust & Sav. Ass'n., supra, 97 Cal.App.2d 30, 33.
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[Accord, Bank of Seoul & Trust Co. v. Marcione, supra, (1988) 198 Cal.App.3d 113, 118-19; Baron v. Colonial Mortgage Service Co., supra. 111 Cal.App.3d 316, 323; Block v. Tobin (1975) 45 Cal.App.3d 214, 221; 119 Cal.Rptr. 288; Hill v. Gibraltar Sav. & Loan Assn. (1967) 254 Cal.App.2d 241, 243; 62 Cal. Rptr. 188; Brown v. Busch (1957) 152 Cal.App.2d 200, 204; 313 P.2d 19; see generally I.E. Associates v. Safeco Title Ins. Co., supra, 39 Cal.3d 281, 285 n.3.] But if the sale is openly and fairly conducted without any impropriety, the trustee can purchase the property for the trustee's own benefit. (See Stephens, Partain & Cunningham v. Hollis, (1987) 196 Cal.App.3d 948, 955; 242 Cal.Rptr. 251.)
The trustee cannot fix or restrain bidding in any manner [Civ. Code § 2924h(g)] or "arbitrarily reduce the pool of available bidders." (Bank of Seoul & Trust Co. v. Marcione, supra, 198 Cal.App.3d 118.) The trustee should exercise discretion to promote competitive bidding. (Id.; Baron v. Colonial Mortgage Service Co., supra, 111 Cal.App.3d 316, 323.) Accordingly, the trustee cannot use the device of repeated postponements to discourage and frustrate the participation of bidders so that the sale can be manipulated in favor of the beneficiary or anyone else. Such conduct constitutes a breach of the trustee's duty to the trustor and is deceitful. (See Block v. Tobin (1975) 45 Cal.App.3d 214; 119 Cal.Rptr. 288.) Moreover, such conduct is a restraint on bidding.  A trustee engaging in deceit or a restraint on bidding
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is subject to criminal prosecution.  [See Civ. Code § 2924h(f).]
The trustee is under no obligation to engage in improper or illegal conduct at the behest of the beneficiary. Indeed, the trustee is under an obligation to the trustor to conduct the sale fairly and reasonably. If the beneficiary insists on the trustee's violating the law or its duty to the trustor in the conduct of the sale, the trustee should refuse. The beneficiary may substitute a new trustee pursuant to the trust deed or Civil Code § 2934a. As a practical matter, if the trustee refuses to act wrongfully, the beneficiary will either cease seeking improper trustee conduct or will substitute a new trustee. In the unlikely event the trustee needs judicial relief, the trustee can apply to the superior court for discharge as trustee [see generally Civ. Code § 2282(e)] and may be entitled to attorney's fees depending on the terms of the trust deed.
The full parameters of the rule that the trustee must use all reasonable efforts to obtain a reasonable price have not been determined. Moreover, this rule cannot be easily reconciled with the oft-repeated rule that "mere inadequacy of price, however gross, is not itself a sufficient ground for setting aside a sale legally made" in the absence of fraud, unfairness, or irregularity in the trustee's conduct of the sale. [E.g., Sargent v. Shumaker, supra, 193 Cal. 122, 129; Winbialer v. Sherman (1917) 175 Cal. 270,
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275-76; 165 P. 943; Whitman v. Transtate Title Co., supra, 165 Cal.App.3d 312, 323; Crummer v. Whitehead, supra. (1964) 230 Cal.App.2d 264/ 266; Crofoot v. Tarman (1957) 147 Cal.App.2d 443f 446-47; 305 P.2d 56; see also Smith v. Allen (1908) 68 Cal.2d 93; 65 Cal.Rptr. 153.] The trustee must, for example, delay the sale and give the trustor at least one day to raise money to satisfy the debt. [Civ. Code § 2924g(c)(l); see Winbialer v. Sherman, supra, 175 Cal. 270; Whitman v. Transtate Title Co.. supra, 165 Cal.App.3d 312, 320-23; Foae v. Schmidt (1951) 101 Cal.App.2d 681.] The trustee may continue the sale and refuse to sell to the highest bidder if the bid is inadequate to satisfy the debt. [See Pacific Readv-Cut Homes, Inc. v. Title Guar. & Trust Co.. supra, 103 Cal.App. 1.]
The trustee, however, is under no obligation "to make other efforts to procure bidders than to advertise the sale . . . * rstockwell v. Barhum (1908) 7 Cal.App. 413, 420; 94 P. 400], or to delay the sale because of a decline in property values. (See Enqelbertson v. Loan & Blda. Assn., supra, 6 Cal.2d 477, 479.) The trustee is also not obligated to continue the sale even for a short time to allow bidders to obtain the necessary funds required to cover their bids: "[i]t is the duty of a trustee, once it has started, to continue with reasonable dispatch with a sale under a trust deed; the terms being cash, the trustee is not required to hold up the sale while sundry bidders leave the place to go to
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banks or elsewhere to get cash." (Kleckner v. Bank of America Nat. Trust & Sav. Assoc, supra, 97 Cal.App.2d 30, 33-34.) Indeed, it might be a breach of duty to the beneficiary for the trustee to continue a sale and thereby risk losing a bid from a third party sufficient to satisfy the debt. [See Hill v. Gibraltar Sav. & Loan Assn., supra, 254 Cal.App.2d 241/ 244-45; Stockwell v. Barnum, supra, 7 Cal.App. 413, 420.) However, under Winbiqler, Foqe, Kleckner, Hill, supra, and Civil Code § 2924g(c)(l), the trustee may breach its obligation to the trustor if it fails to grant a reasonable continuance to the trustor to obtain funds when the only bidder is the beneficiary.
The sale is complete upon the delivery of the trustee's deed although it is deemed complete at the conclusion of the public auction for the purpose of applying the antideficiency statutes. rSee Little v. CFS Service Corp. (1987) 188 Cal.App.3d 1354, 1362; 233 Cal.Rptr. 923; Ballencree v. Sadlier (1986) 179 Cal.App.3d 1, 5; 224 Cal.Rptr. 301.]
Since the trustee, beneficiary, and the bidders are the primary players at the foreclosure sale, the "trustor cannot be characterized as a 'seller' under a duty to disclose known defects as exists in the normal vendor-vendee relationship." [Sumitomo Bank v. Taurus Developers, Inc., supra, 185 Cal.App.3d 211, 221.] Thus, when the beneficiary makes a full credit bid, the beneficiary
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is not entitled to rely on the representations or nondisclosures by the trustor during the negotiation of the loan transaction or on nondisclosures during the trustee's sale.  (Id. at 222.)
a.   Foreclosure Sales on Lien Contracts
In addition to the general sale requirements discussed above, special rules apply to the foreclosure of deeds of trust contained in retail installment obligations for the purchase of goods or services subject to the provisions of the Unruh Act. [Civ. Code §§ 1801 et sea.1
If the default is not cured within 30 days following the recordation of the notice of default, the trustee must mail a statutorily prescribed notice to the trustor at the trustor's last known address.  [Civ. Code § 2924f(c)(3).]
The trustee is also required to accept offers for the purchase of the property during the ten days preceding the sale date. The offers are revocable until accepted. If an offer is accepted in writing by both the trustor and the beneficiary before the scheduled sale date, the sale must be postponed to a definite date before which the trustor may convey the property according to the terms of the offer. When the sale is consummated, the foreclosure proceedings are deemed canceled.  [Civ. Code § 2924f(c)(4).]
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b.   Effect of Military Service
A foreclosure sale held during the trustor's military service or within three months thereafter is invalid if the trustor incurred the debt and owned the property securing the debt before military service, and if the trustor still owned the property at the time of the foreclosure. The provision does not apply if the trustor waives the right or the court so orders. [50 App. U.S.C. SS 532(1), 532(3); see 50 App. U.S.C. S 517.]
8.   Distribution of the Sale Proceeds
Once collected, the trustee must dispose of the sale proceeds. The distribution occurs in the following order: (1) payment of costs and expenses of sale (cf. Civ. Code § 2273); (2) reimbursement to the foreclosing beneficiary of any advances made to redeem a prior lien (Civ. Code §§ 2903, 2904); (3) payment of the foreclosed debt [see generally Windt v. Covert (1907) 152 Cal. 350, 355-56; 93 P. 67]; (4) payment of junior lienholders in order of their priority [see Caito v. United California Bank (1978) 20 Cal.3d 694, 701; 144 Cal.Rptr. 751; Pacific Loan Management Corp. v. Superior Court, supra, 196 Cal.App.3d 1485, 1491; Strutt v. Ontario Sav. & Loan Assn. (1972) 28 Cal.App.3d 866, 876; 105 Cal.Rptr. 395; Dockrev v. Gray (1959) 172 Cal.App.2d 388, 391; 341 P.2d 746; Sohn v. California Pac. Title Ins. Co., supra, 124
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Cal.App.2d 757, 766, 269 P.2d 223]. A junior lienholder retains its claim to surplus proceeds in the absence of any impropriety even if that junior lienholder purchased at the senior lienholder's sale. [See Pacific Loan Management Corp. v. Superior Court, supra, 196 Cal.App.3d 1485, 1492.] Any remaining surplus must be paid to the trustor. [See Pacific Loan Management Corp. v. Superior Court, supra, 196 Cal.App.3d 1485/ 1491; Nomellini Constr. Co. v. Modesto Sav. & Loan Assn. (1969) 275 Cal.App.2d 114, 118, 79 Cal.Rptr. 717; Atkinson v. Foote (1919) 44 Cal.App. 149, 156-67, 186 P. 831; see also Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496, 1504.] Since senior liens are unaffected by the foreclosure of junior liens [see Streiff v. Darlington (1937) 9 Cal.2d 42, 45, 68 P.2d 728], senior liens are not paid out of the proceeds of the sale on the junior lien. [See Sohn v. California Pac. Title Ins. go.   (1954) 124 Cal.App.2d 757, 766; 269 P.2d 223.]
A number of disputes may arise concerning the amount owed on the obligation and amounts for costs, expenses, advances, preservation of the property, and attorney's fees. For example, the beneficiary may claim a prepayment penalty as a result of accelerating the balance because of the default, but, depending on the wording of the prepayment provision, the beneficiary may not be entitled to any penalty. [See Chapter I B 3 f, "Prepayment Penalties", supra. 1 Other amounts to which the beneficiary may not be entitled include usurious interest [see Arneill Ranch v. Petit
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(1976) 64 Cal.App.3d 277; 134 Cal.Rptr. 456] or advances on delinquent senior encumbrances made after the foreclosure sale [see Streiff v. Darlington, supra, 9 Cal.2d 42, 45-46]. [See also Eastland Sav. & Loan Assn. v. Thornhill & Bruce, Inc. (1968) 260 Cal.App.2d 259; 66 Cal.Rptr. 90.]
The trustor has the right to obtain a judicial determination of the amount due on the obligation and the costs of sale and may establish the existence of a surplus in this manner. [See Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496, 1504; de la Cuesta v. Superior Court (1984) 152 Cal.App.3d 945, 950; 200 Cal.Rptr. 1.] The trustor can bring an action for an accounting (see Code of Civ. Proc. § 1050), declaratory relief and injunction, or money had and received and an accounting. (See Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.2d 1496, 1512. If the trustor owes a judgment to the beneficiary, the trustor can establish an offset of surplus proceeds against the judgment through a motion to compel satisfaction or partial satisfaction of judgment. (Id. at 1513.) The trustee is also obligated to account to the trustor for any excess bid over the amount properly required to satisfy the debt. [See Streiff v. Darlington, supra, 9 Cal.2d 42, 45-46; Arneill Ranch v. Petit, supra, 64 Cal.App.3d 277, 294. To the extent the excess is in the form of the beneficiary's credit bid, the beneficiary will be liable to the trustor for the amount in cash.  rArneill Ranch v.
11-38
Petit, supra, 64 Cal.App.3d at 295 (see also Passanisi v. Merit McBride Realtors, Inc., supra, 190 Cal.App.3d 1496, 1512 (offset)).
The beneficiary and, thus, the trustee are not liable to the trustor for any profit realized on the resale of the property, particularly if the profit represents the equity value formerly encumbered by sold out junior liens. [See Strutt v. Ontario Sav. & Loan Assn., supra, 28 Cal.App.3d 866, 876.]
Before filing an action against the trustee for an accounting and for the claimed share of the surplus, counsel for the trustor should consider the trustee' s culpability and potential entitlement to attorney's fees. If the trustee has not participated in any wrongdoing and is sued solely as a stakeholder, the trustee will be able to file a motion or action in interpleader and may be entitled to reasonable attorney's fees and costs which the court could award from the disputed amount deposited in court. (Code of Civ. Proc. §§ 386, 386.5, 386.6; see Pacific Loan Management Corp. v. Superior Court, supra, 196 Cal.App.3d 1485, 1488-90.) In certain circumstances such as where surplus money is being held by an institutional lender's subsidiary trustee, the trustor may decide to claim directly against the beneficiary, rather than sue the trustee.
Quarrels about the distribution of the proceeds should not
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affect a bona fide purchaser at the foreclosure sale who takes free of the claims of the trustor and junior lienholders. [See generally Central Sav. Bank of Oakland v. Lake, supra, 201 Cal. 438, 448; Hohn v. Riverside County Flood Control & Wat. Conserv. Dist. (1964) 228 Cal.App.2d 605, 613; 39 Cal.Rptr. 647.]
9.   Trustee Charges
The fees imposed on a trustor for trustee services are limited by statute. For the period from the recording of the notice of default until the notice of sale is mailed, the trustee's fees assessed against a trustor cannot exceed $200 if the unpaid principal sum secured is $50,000 or less, plus one-half of one percent of the unpaid principal sum secured exceeding $50,000 up to and including $150,000, plus one-quarter of one percent of the unpaid principal sum secured exceeding $150,000 up to and including $500,000, plus one-eighth of one percent of the unpaid principal sum secured exceeding $500,000. [Civ. Code § 2924c(d).] If the foreclosure sale is on a trust deed contained in a retail installment obligation subject to the Unruh Act, the trustee may charge $50 in addition to the amount authorized by Civil Code § 2924c. [Civ. Code § 2924f (c) (5). ] From the date the notice of sale is mailed until the property is sold, the trustee's fees, in lieu of the above fees, may not exceed $300 if the unpaid principal sum is $50,000 or less, plus one percent of any portion of the
11-40
unpaid principal sum secured exceeding $50,000 up to $150,000, plus one-half of one percent of the unpaid principal sum secured exceeding $150,000 up to $500,000, plus one-quarter of one percent of any portion of the unpaid principal sum secured exceeding $500,000. [Civ. Code § 2924d(a).] Upon sale of the property, in lieu of other fees, $300 or one percent of the unpaid balance, whichever is greater, may be deducted by the trustee from the sale proceeds, but the trustor is not personally liable for the fee after the sale. [Civ. Code §§ 2924c(d), 2924d(b).] Fees within the statutory limits are conclusively presumed valid and lawful. [Civ. Code §§ 2924c(d), 2924d(a), 2924d(b).]
However, if the amount or nature of the default is disputed and litigation results, the court may set the trustee's fees at a sum less than the maximum stautorily authorized amount. [Sweatt v. The Foreclosure Co., supra, 166 Cal.App.3d 273, 278.)
The only costs and expenses which may be charged are those which are reasonable and actually incurred for recording, mailing, publishing, and posting required notices, for a trustee's sale guarantee and for the postponement of a sale pursuant to a trustor's written request under Civil Code § 2924g provided the charge does not exceed $50. [Civ. Code §§ 2924c(c), 2924d(a), 2924d(b).]
11-41
Kickbacks for the referral of any business involving trustee services are forbidden. If an unlawful rebate occurs, the offenders are liable to the trustor for treble the amount of the kickback plus reasonable attorney's fees and costs in addition to any other remedy. The payment of an unlawful rebate will not affect the validity of a foreclosure sale to a bona fide purchaser or the rights of an encumbrancer for value without notice. [Civ. Code § 2924d(c).] If an illegal kickback is paid and the amount is imposed on the trustor under the guise of trustee's fees, the trustor could argue that an improper statement of the default was set forth in the notice of default and the notice of sale. In such a situation, the trustor may seek to halt or invalidate the sale because of the defective notice. However, if the sale is to a bona fide purchaser, the trustor may be able to argue that the trustee is liable for all the damages sustained by the loss of the property and not just for the kickback amount which is relatively small amount, even when trebled. The trustee's illegal misstatement of the appropriate fees in the notices rendering the notices defective should sufficiently taint the sale to make the trustee liable beyond the kickback.
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10.  Effect of Nonjudicial Foreclosure
a.  Redemption
The trustor generally has no right of redemption after a nonjudicial foreclosure sale. [See e.g., Bank of Italy Nat'l. Trust & Sav. Ass'n. v. Bent lev (1933) 217 Cal. 644, 655; 20 P.2d 940; Ballenaee v. Sadlier, supra, 179 Cal.App.3d 1, 5; Pv v. Pleitner (1945) 70 Cal.App.2d 576, 579, 161 P.2d 393; Citv Lumber Co. v. Brown (1920) 46 Cal.App. 603, 608-09; 189 P. 830; see generally Roseleaf Corp. v. Chieriahino (1963) 59 Cal.2d 35, 43-44; 27 Cal.Rptr. 873.]
After a nonjudicial foreclosure sale for at least the full amount of the underlying debt, the trustor's obligations under the promissory note and the trust deed are extinguished. (See, e.g., Cornelison v. Korabluth, supra, 15 Cal.3d 590, 606; Ballenaee v. Sadlier, supra, 179 Cal.App.3d 1, 5.)
A significant, but seldom employed, exception to this general rule permits the trustor to redeem the property from the beneficiary after the sale if the beneficiary both served as trustee and acquired the property. (Coosev v. Sacramento Bank (1901) 133 Cal. 659; 66 P. 7.) The right of the trustor to treat the sale as voidable and to redeem the property should be
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applicable to a beneficiary, such as an institutional lender, that purchases the property at a foreclosure sale conducted by an "in-house" or "captive" trustee [see Baron v. Colonial Mortgage Service Co., supra, 111 Cal.App.3d 316, 322-23], which is a subsidiary business entity of the beneficiary. [See Karlsen v. American Sav. & Loan Assn. (1971) 15 Cal.App.3d 112, 116; 92 Cal.Rptr. 851.]
The general rule allowing no redemption after a nonjudicial foreclosure differs from the redemption rules that apply after a judicial foreclosure. After a judicial foreclosure in which the beneficiary's right to a deficiency judgment is waived or precluded by law, the notice of sale may not be given until 120 days after the date the notice of levy was served on the judgment debtor, but there are no post-sale redemption rights. (Code of Civ. Proc. § 701.545.) After a judicial foreclosure in which the court may order a deficiency, the notice of sale may be given upon entry of judgment, but the debtor or the debtor's successor in interest may redeem the property (a) during a three-month period following the sale if the sale price is sufficient to satisfy the debt plus interest and costs, or (b) during a one-year period following the sale if the sale price is insufficient to satisfy the debt plus interest and costs. (Code of Civ. Proc. §§ 729.010, 729.020, 729.030.)
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b.   Junior Liens
The trustee's deed relates back in time to the date the trust deed was originally executed. rCarpenter v. Smallpacre (1934) 220 Cal. 129, 132; 29 P.2d 841.]  Thus,
The trustee's deed on the sale under the power of sale passed to the purchasers . . . the title to the property held by the maker of the security instrument on the date he executed the same, and any title afterwards acquired. [Citation omitted. ]
The purchaser at the trustee's sale and the grantee in the trustee's deed acquires title free of all rights of the trustor or anyone claiming under or through him, and his title is free of all claims subordinate to the encumbrance pursuant to which the sale was made. Hohn v. Riverside County Flood Control & Wat. Conserv. Dist., supra, 228 Cal.App.2d 605, 612-13.
[See Streiff v. Darlington, supra, 9 Cal.2d 42, 45; Weber v. McClevertv (1906) 149 Cal. 316, 320-23; 86 P. 706; FPCI Re-Hab 01 v. E&G Investments, Ltd. (1989) 207 Cal.App.3d 1018, 1023; 255 Cal.Rptr. 157; Pacific Trust Co. TTEE v. Fidelity Fed. Sav. & Loan
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Assn., supra, 184 Cal.App.3d 817, 825; Bracev v. Gray (1942) 49 Cal.App.2d 274, 277-78; 121 P.2d 770; Duaand v. Magnus (1930) 107 Cal.App. 243, 247, 290 P. 309; see also Sain v. Silverstre (1978) 78 Cal.App.3d 461, 471; 144 Cal.Rptr. 478.] The foreclosure sale does not extinguish liens for real property taxes and assessments which have priority regardless of the date the liens attach [see Rev. & Tax Code § 2192.1] or mechanic's liens recorded after the recordation of the deed of trust in foreclosure if the work commenced before the deed of trust was recorded. [See Civ. Code § 3134.] The effect of a foreclosure on other liens is beyond the scope of this handbook.
c.   Deficiencies
1.  Deficiency Judgments
If a beneficiary forecloses by a power of sale, a judgment for any deficiency between the sale proceeds and the debt is prohibited. (Code of Civ. Proc. § 580d.) However, a junior lienholder whose security is extinguished by the foreclosure of a senior lien still can sue the obligor to collect the underlying debt. (See e.g., Roseleaf Corp. v. Chierighino, supra, 59 Cal.2d 35, 39.)
A beneficiary may choose to pursue judicial foreclosure (see
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Code of Civ. Proc. §§ 725a and 726) which permits a deficiency judgment in some circumstances. (See Code of Civ. Proc. § 726.) However, the deficiency judgment cannot exceed the difference between the debt owed and the greater of the fair market value of the property or its sale price. (See Code of Civ. Proc. §§ 580a and 726.) In addition, a deficiency judgment is prohibited if the obligation is owed to the seller of the property or to a lender of all or a portion of the purchase price of an owner-occupied dwelling for not more than four families. (Code of Civ. Proc. § 580b.)
A full discussion of the anti-deficiency statutes and judicial foreclosure procedures is beyond the scope of this handbook.
2.   Beneficiary1s Right to Insurance Proceeds After Foreclosure
The trust deed usually gives the beneficiary the right to the proceeds of a hazard insurance policy as additional security. The beneficiary would be entitled to those proceeds up to the amount of the indebtedness remaining after the foreclosure sale. (See Cornelison v. Kornbluth, supra, 15 Cal.3d 590, 607; Armsev v. Channel Associates, Inc. (1986) 184 Cal.App.3d 833, 837-38; 229 Cal.Rptr. 509.) However, if the full amount of the indebtedness is satisfied through the foreclosure sale by the beneficiary's full credit bid or by payment by a third party bidder, the beneficiary
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will not be entitled to any of the insurance proceeds. [See id.; Duarte v. Lake Gregory Land and Water Co. (1974) 39 Cal.App.3d 101/ 105; 113 Cal.Rptr. 893.]
d.   Junior Lienholder as Bidder at Senior Lienholder's Sale
A junior lienholder may bid at a sale conducted by a senior lienholder. If the junior lienholder purchases the real property security at the nonjudicial foreclosure sale, the junior lienor is not precluded from obtaining a deficiency judgment by Code of Civil Procedure section 580d. rwalter E. Heller Western, Inc. v. Bloxham (1985) 176 Cal.App.3d 266, 273; 221 Cal.Rptr. 425.] However, the fair value limitations of Code of Civil Procedure Section 580a apply.  (Id.)
11.  Right to Possession
After the foreclosure sale, the purchaser generally has the immediate right to possession. [See, e.g., Farris v. Pacific States Aux. Corp. (1935) 4 Cal.2d 103, 105, 48 P.2d 11; Central Sav. Bank of Oakland v. Lake, supra, 201 Cal. 438, 448.] The purchaser is accorded the right to use summary unlawful detainer proceedings to obtain possession. (See Code of Civ. Proc. § 1161a; see discussion in chapter III, section E, at p. 111-36, infra.)
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The foreclosed owner is subject to a three-day notice to quit; however, a tenant or subtenant of rental housing must be given a notice to quit at least as long as a rental period but not exceeding 30 days [See Code of Civ. Proc. § 1161a(b)(3) and (c).]
However, a local rental control or housing ordinance which limits the grounds for eviction may limit or preclude the purchaser at a trustee's sale from obtaining possession. [See Gross v. Superior Court (1985) 171 Cal.App.3d 265, 274-76; 217 Cal.Rptr. 284.]
The foreclosure sale also extinguishes any leases made after the deed of trust. [See Sullivan v. Superior Court (1921) 185 Cal. 133, 138, 195 P. 1061; Dugand v. Magnus, supra, 107 Cal.App. 243, 247. ] The sale should extinguish any unrecorded lease exceeding one year made prior to the recordation of the trust deed. (See Civ. Code § 1214.) If a lease is recorded before a trust deed, the lease will survive the foreclosure of the trust deed, and the purchaser will be entitled to receive rent after the date of purchase. [See Fahrenbaker v. E. Clemens Horst Co. (1930) 209 Cal. 7, 9, 284 P. 905.]
12.  Damages for Improper Sale
The sale process must closely adhere to the procedure set
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forth in Civil Code §§ 2924 et sea.; "The statutory requirements must be strictly complied with, and a trustee's sale based on a statutorily deficient notice of default is invalid." (Miller v. Cote, supra. 127 Cal.App.3d 888, 894.) A trustee is liable to the trustor for damages sustained from an "illegal, fraudulent or willfully oppressive" foreclosure sale. rMunaer v. Moore, supra, 11 Cal.App.3d 1, 7.] Normally, the trustor will attempt to stop or vacate a foreclosure sale based on an invalid notice of default. (See Chapter III B 5 a, "Defective Notice of Default", infra.) However, an action for damages may be the only avenue of redress if the property has been sold to a bona fide purchaser.
a.  Liability for Deficient Notice
Although no case has held a trustee liable for damages for a deficient notice of default, a variety of theories depending on the nature of the trustee's failings would support causes of action for damages. In any event, the trustor will likely have to show prejudice or an impairment of rights as a result of the deficiency in the notice of default. (See U.S. Hertz. Inc. v. Niobrara Farms (1974) 41 Cal.App.3d 68, 86; 116 Cal.Rptr. 44.) If the appropriate nexus between the notice and the loss is established, the trustor may be able to show that (1) the trustee intentionally failed to perform, or was negligent in performing, its duties under the trust deed and statute;  (2)  the trustee engaged in negligent or
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intentional misrepresentation in setting forth the information contained in the notice of default; (3) the trustee breached the covenant of good faith and fair dealing which is implied in a trust deed (see Schoolcraft v. Ross (1978) 81 Cal.App.3d 75; 1146 Cal.Rptr. 57); and (4) the trustee may have the duty as agent of the trustor to inquire of the beneficiary to verify the accuracy of the information contained in the notice of default and the trustor's entitlement to a Spanish translation (but see Civ. Code § 2924c(b)(1) providing that the trustee has no liability for failing to give a Spanish language explanation of the right of reinstatement unless Spanish is specified on a lien contract or unless the trustee has actual knowledge that the obligation was negotiated principally in Spanish).
b.   Liability for Deficient Sale
If the property is sold without compliance with notice requirements the trustee may be liable for damages. The trustor must first establish that any damages were sustained. Since a sale held without proper notice may be void, the trustor may suffer no damages because no sale was actually effected. (Scott v. Security Title Ins. & Guar. Co.. supra. 9 Cal.2d 606, 613-14, 72 P.2d 143.) However, the trustor may be precluded from attacking the sale and recovering the property from the purchaser if the sale was made to a bona fide purchaser for value and without notice and the
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trustee's deed recites that all notice requirements were met. (See Chapter III F, "The Status of Bona Fide Purchaser or Encumbrancer'1, section 4, at p. 111-32; F, at p. 111-40, infra.) As a result, the trustor will have incurred damage.
The trustee will be liable to the trustor for damages resulting from the trustee's bad faith, fraud or deceit (Scott v. Security Title Ins. & Guar. Co., supra, 9 Cal.2d 606, 611.) In Scott, the trustee failed to post notice of the sale and then sold the property in satisfaction of the debt. The sale was set aside because of the improper notice, and the trustee thereafter properly sold the property but only for a nominal sum insufficient to pay the debt. The beneficiary obtained the deficiency from a former owner who had assumed the debt and who in turn sued the trustee for breach of contract and agency. The Supreme Court held that the only valid sale was regularly conducted, and that the trustee had no liability for breach of contract or agency for mistakenly performing the first sale which was declared a nullity. (9 Cal.2d at 612-14.) The court indicated that the only liability might be for negligence but that the plaintiff could not recover since that theory had not been alleged.  (9 Cal.2d at 614.)
Munger indicates that a trustee can be held liable for its negligence in the conduct of an illegal sale. [See supra, 11 Cal.App.3d at 7 citing Civ. Code § 1708; Dillon v. Legg (1968) 68
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Cal.2d 728; 69 Cal.Rptr. 72; Davenport v. Vaughn (1927) 137 S.E. 714, 716 (the trustee is "charged with the duty of fidelity, as well as impartiality; of good faith and every requisite degree of diligence; of making due advertisement; and giving due notice . . . . If, through haste, imprudence, or want of diligence, his conduct was such as to advance the interest of one person to the injury of another, he became personally liable to the injured party").]
c.  Beneficiary's Liability For Trusteefs Misconduct
The trustee is the common agent of the parties, and, as a result, a party to whom the trustee owes a duty to conduct a fair and open sale may impute a breach of that duty to the beneficiary. (Bank of Seoul & Trust Co. v. Marcione, supra, 198 Cal.App.3d 113, 120.)
13. Mobilehome and Manufactured Home Foreclosures
The foreclosure process for a "manufactured home" or a "mobilehome," as those terms are respectively defined (see Health & Safety Code §§ 18007 and 18008), is the same as the foreclosure process for real property if any of the following conditions are met:  (1) the manufactured home or mobilehome is affixed to a
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permanent foundation as provided by Health & Safety Code § 18551, (2) the security for the loan for these types of homes includes the real property on which the manufactured home or mobilehome is installed or affixed, or (3) the loan or credit sale was made under circumstances requiring disclosures under Regulation Z (Health & Safety Code §§ 18039.1, 18039.5). A lawyer representing an owner of one of these types of homes should ascertain whether either condition (1), (2), or (3) apply and should remember that, even though the home may be on a permanent foundation, the permanent foundation system may not comply with Health & Safety Code § 18551. If the manufactured home or mobilehome does not meet the description in Health & Safety Code § 18039.1 but is required to be registered pursuant to the Mobilehomes-Manufactured Housing Act of 1980, the default procedure is governed by special rules set forth in Health & Safety Code § 18037.5 which permit a sale generally pursuant to Commercial Code § 9504.
The mobilehome foreclosure procedures present a number of questions, and the statutes should be scrutinized by counsel. One of the questions concerns the right to cure a default provided in Health & Safety Code § 18037.5(a). The statute is silent on whether the default can be cured by paying only the arrearage and disregarding the accelerated balance or whether the right to cure the default is tantamount to a right of redemption. [Compare Health & Safety Code § 18037.5(a) with Civ. Code §§ 2924c,
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2983.3(b).] The language of the notice of default form suggests that a right of reinstatement is intended, and the statute should be liberally construed as a remedial statute protecting mobilehome owners from the loss of their residences.
A more detailed discussion of the foreclosure procedures and problems related to deficiency judgments is beyond the scope of this manual.
14.  Condominium Assessment Lien Foreclosures
An assessment, including all charges, interest, costs, attorney's fees, and penalties, levied on a condominium owner becomes a lien against the condominium upon the recordation of a notice of assessment containing certain statutorily required information. (See Civ. Code § 1367.) The lien expires one year after its recordation unless it is earlier satisfied and released or enforced or unless it is extended up to one additional year by the recordation of a written extension. (Id.) The lien may be enforced by a sale of the condominium as prescribed by Civil Code sections 2924, 2924b and 2924c "applicable to the exercise of powers of sale in mortgages and deeds of trust" or in any other manner permitted by law. (Id.) However, the nonjudicial foreclosure procedure cannot be used, with respect to subdivisions under the jurisdiction of the Department of Real Estate, against a person to enforce a lien for penalties imposed for any of the
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following reasons: (a) failure to comply with the governing instruments [Covenants, Conditions, and Restrictions, Articles of Incorporation, and Bylaws] or (b) as a means of reimbursing the association for costs incurred (1) in the repair of damage to common areas allegedly caused by the person or (2) in bringing the individual and the person's subdivision interest into compliance with the governing instruments. [See 10 Cal.Adm. Code § 2792.26(c).]
The statutes authorizing a sale in accordance with nonjudicial foreclosure procedures conspicuously omit reference to Civil Code sections 2924d, 2924f, 2924g, and 2924h. (See Civ. Code § 1367.) Since the condominimum lien statutes suggest that the sale should be conducted in accord with law applicable to the exercise of the power of sale, an association enforcing its lien by the nonjudicial foreclosure method will not likely escape the protections and procedures required by the omitted Civil Code sections. Moreover, the condominium's governing instruments may provide by contract that the enforcement procedure must follow Civil Code section 2924d, 2924f, 2924g, and 2924h.
A lawyer representing a condominium owner in foreclosure should consider the constitutionality of the foreclosure procedure. The constitutionality of the nonjudicial foreclosure process was upheld against  attack on due process  grounds  because the
11-56
contractually created private power of sale did not involve state action. (See Garfinkle v. Superior Court, supra, 21 Cal.3d 68.) The assessment lien foreclosure procedure, however, is established by statute and, thus, may involve State action. Nevertheless, the governing instruments, depending on their wording, may be construed to provide a contractual basis for the exercise of the power of sale.
15.  Mixed Collateral - Real and Personal Property Security
A creditor may secure a single obligation with a security interest in real property and personal property. For example, a personal loan may be secured by a trust deed on the borrower's house and a lien on both of the borrower's automobiles. In the event of default, the creditor may foreclose in any sequence (1) under real property law (e.g., Civ. Code § 2924 et seg.) as to the real property and Article 9 of the Commercial Code as to the personal property; (2) under real property law as to the real property and some or all of the personal property; or (3) under real property law as to the real property and some of the personal property and under Article 9 as to other personal property. [Comm. Code § 9501(4).]
Commercial Code section 9501(4)(b) may be construed to
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abrogate substantially the operation of real property foreclosure and antideficiency protections in non-consumer transactions. [See Hetland and Hansen, '"Mixed Collateral' Amendments to California's Commercial Code - Court Repeal of California's Real Property Foreclosure and Antideficiency Provisions Or Exercise in Futility?," 75 Cal.L.Rev. 185 (1987).] However, Commercial Code section 9501(4)(b) does not apply to loans or credit sales made to individuals primarily for personal, family, or household purposes. [Comm. Code § 9501(4)(c)(v).] One commentator has indicated that the rules in existence before the 1986 amendment to Commercial Code section 9501(4) apply; thus, a foreclosure of mixed collateral would be governed by real property law. [See CEB, California Mortgage and Deed of Trust Practice Supp., § 44, p. 47 (1988).]
The exemption for consumer transactions casts doubt on the applicability of other provisions of the section which are predicated on the abrogation of real property foreclosure rules. For example, the disposition of personal property collateral and the application of the proceeds to the debt does not cure a monetary default so as to affect the secured party's rights regarding other personal property collateral. [Comm. Code § 9501(4)(d)(ii).] This provision presupposes that the reinstatement rights afforded by Civil Code section 2924c do not apply. [Comm. Code § 9501(4)(b).] But, reinstatement rights continue to apply in consumer transactions.  [Comm. Code § 9501(4)(c)(v).]  As a
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result, if the sale proceeds from the disposition of personal property collateral are sufficient to cure the default under Civil Code section 2924c, the obligation will be reinstated, and the creditor should be precluded from enforcing any other security interest•
For example, suppose a loan is secured by a consumer's house, car, and pickup truck. The consumer defaults, the creditor accelerates the $10,000 balance, and the amount needed to cure the default is $2,000. The creditor conducts a sale of the car and nets $2,000. A creditor might argue that the sale does not cure the default and that the creditor could proceed against the pickup. [See Coram. Code § 9501(4)(d)(ii).] Civil Code section 2924c, however, continues to apply to the obligation, and the $2,000 sale would be sufficient to reinstate the obligation. Because no default remains, the creditor could not proceed against the pickup.
A lawyer representing a homeowner who has given both real and personal property as security should evaluate whether the security interest is excessive. A court may conclude that a security interest which was disproportionate to the extension of credit and subjected a homeowner to the loss of significant personal property, such as cars and work related vehicles, as well as the homeowner's home was unduly oppressive and unconscionable. As a result, the court might limit the enforcement of the creditor's security
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interest.  (See Civ. Code § 1670.5; see discussion in Chapter V B, /-^ "Unconsionability", infra.)
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III. ASSAILING THE FORECLOSURE
A.  Introduction
Neither the beneficiary nor the trustee needs to invoke any judicial procedure or obtain any judicial process to cause the sale of property pursuant to a power of sale. The only court procedure needed to complete the full foreclosure process is an action for unlawful detainer, after the consummation of the sale, to oust the former owner from possession.
The onus of challenging the merit of the foreclosure and the fairness and regularity of the process is placed on the trustor or junior lienholder. Thus, judicial supervision, examination, and intervention would come almost exclusively through an action instituted by the trustor or, to a lesser extent, a junior encumbrancer. The notion is that the minimum period of three months coupled with the succeeding 20-day period is sufficient time for the trustor to take appropriate action to stop the foreclosure sale. [See generally Smith v. Allen (1968) 68 Cal.2d 93, 96; 65 Cal.Rptr. 153.] In Pv v. Pleitner (1945) 70 Cal.App.2d 576, 582; 161 P.2d 393, for example, the court denied the trustor any relief but commented that "[w]e appreciate the unfortunate position in which appellant finds herself because she did not seek legal advice to protect her legal rights."
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The foreclosure proceeding can be attacked before and after the sale; however, as discussed below, the trustor may be unable to successfully assert claims, regarding the invalidity of the proceeding, against a bona fide purchaser for value and without notice. If an action is initiated prior to the sale, the basic remedy sought is an injunction to restrain the foreclosure sale in addition to other remedies such as quiet title or cancellation of the trust deed. If an action is initiated after the foreclosure sale, the trustor will seek various remedies and will attempt to vacate the sale and to enjoin the purchaser from attempting to oust the trustor from possession. After the sale, the battleground may be in unlawful detainer proceedings where raising defenses based on the obligation or the trust deed may not be allowed or, if allowed, would be perilous.
B.  Grounds for Attacking the Foreclosure
One of the fundamental grounds for attacking a foreclosure is that the lien is invalid. The lien may be invalid and unenforceable because of defects related to its negotiation and execution. Moreover, since the lien is a mere incident to the obligation which it secures, the lien cannot be enforced if the obligation is invalid or if the obligation has not been breached. The lien also may not be enforced if the breach is less than the amount stated in the notice of default and the trustor cures the
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default by paying the lesser amount.
In addition, the foreclosure can be stopped if the procedural requirements and safeguards established by statute are not followed. Thus, defects in the notice of default, notice of sale, the reinstatement procedure, or the proposed or actual conduct of the sale afford grounds for preventing or voiding the sale.
1.
The Obligation is Unenforceable
Various common law theories (e.g., fraud in factum, fraud in inducement, duress, failure of consideration, unconscionability, forgery, etc.) may be raised to render the obligation unenforceable.
2.
The Lien is Unenforceable
a.   Common Law Theories
Various common law theories (e.g., fraud, mistake, no delivery, forgery, community property but both spouses did not encumber, etc.) may be raised to render the lien unenforceable.
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b.  Automobile Sales
The Rees-Levering Act [Civ. Code § 2981 et seq.] governs the conditional sale of motor vehicles to consumer purchasers. In a conditional sale agreement, the motor vehicle seller retains title to, or a security interest in, the vehicle until the buyer has fully paid and performed other contract obligations. [See Civ. Code § 2981(a).] The seller is prohibited from taking a lien on real property to secure the buyer's payment or other performance on a conditional sales contract. [See Civ. Code § 2984.2(a).] A lien such as a trust deed taken in violation of this provisions is void.  [Civ. Code § 2984.2(c).]
The Rees-Levering Act is aimed at transactions in which the seller provides the financing. In the conventional seller financed transaction, the consumer contracts to make installment payments to the seller who retains a security interest or some other right in the vehicle. Financing transactions are often styled in a different format but in substance are still arrangements involving significant seller participation in the provision of credit. If the credit transaction in substance involves significant seller participation or if the transaction is a subterfuge to evade Rees-Levering, the Rees-Levering Act applies even though the form of the transaction does not appear to constitute a conventional credit sale.  [See Hernandez v. Atlantic Finance Co. of Los Angeles (1980)
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105 Cal.App.3d 65, 75-80; 164 Cal.Rptr. 279; Thomas v. Wright (1971) 21 Cal.App.3d 921; 98 Cal.Rptr. 874; Brewer v. Home Owners Auto Finance Co. (1970) 10 Cal.App.3d 337; 89 Cal.Rptr. 231.]
One form of transaction involving seller participation in the financing is the seller assisted loan. In this type of loan, the seller assists the buyer in obtaining a loan for all or part of the purchase price of the vehicle from a third party lender. If the seller is significantly involved in the procurement of the loan, the Rees-Levering Act applies. [See Hernandez v. Atlantic Finance Co. of Los Anaeles, supra, 105 Cal.App.3d 65, 70, 73-80.] Rees-Levering exempts loans made by supervised financial organizations, such as banks and consumer finance lenders, and security interests taken in connection with such loans from the Act's coverage [Civ. Code § 2982.5(a)]; however, this exemption applies only to loans independently obtained by purchasers without seller assistance. [See Hernandez v. Atlantic Finance Co. of Los Angeles, supra, 105 Cal.App.3d 65, 70.] If Rees-Levering applies to a seller assisted loan, any trust deed or other real property lien securing the loan will be void. [See Civ. Code § 2984.2(c); Brewer v. Home Owners Auto Finance Co.. supra, 10 Cal.App.3d 337.]
After Hernandez was decided, the Legislature amended the Rees-Levering Act to include special provisions for seller assisted loans.  [Civ. Code § 2982.5(d).]  The seller may assist the buyer
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in obtaining a loan for all or part of the purchase price; however, any real property lien securing the loan is void and unenforceable unless the loan is for $7,500 or more and is used for certain recreational vehicles. [Civ. Code § 2982.5(d)(1) and (2).] This section does not apply to seller assisted loans made by banks and savings and loan associations which continue to be governed by Hernandez principles.
Neither Hernandez nor Civil Code section 2982.5(d) defines seller assisted loan. In Hernandez, the seller completed the buyer's credit application, repeatedly called the buyer to inform her that credit had been approved, picked her up and drove her to the seller's place of business to sign documents, and drove her to the lender's place of business to sign more documents. (105 Cal.App.3d at 73.) Hernandez, presents an extreme example of seller involvement in obtaining financing. A seller assisted loan may occur without the degree of seller involvement present in Hernandez. For example, a seller assisted loan embraces a loan in which the seller prepares or helps the buyer prepare a loan application and forwards it to the lender. [See Eldorado Bank v. Lvtle (1983) 147 Cal.App.3d Supp. 17, 21; 195 Cal.Rptr. 499.] Although a precise definition of seller assisted loan does not appear in the cases or the statute, the term appears to be broad and at least includes loans arranged or facilitated by the direct involvement of the seller in preparing and/or submitting loan
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information to the creditor. As discussed above, once a loan is determined to be seller assisted, Rees-Levering clearly invalidates most real property liens securing the loan for the vehicle purchase (the allowance of a real property lien for a loan of $7,500 or more for certain recreational vehicles does not apply to seller assisted loan transactions by banks and savings and loan associations where the transactions are covered under Rees-Levering. [See Civ. Code §§ 2982.5(d)(1), 2984.2(a) and (c).])
The Rees-Levering Act does not specifically address the situation of a seller assisted loan which is used partly for a vehicle purchase and partly for some other purpose such as a home improvement or bill consolidation. A creditor could argue that the lien covering the non-vehicle portion of the loan is not in violation of the statute and, therefore, is not void to the extent the lien secures repayment of the nonvehicle loan. However, the lien is taken as part of an entire loan transaction. The purpose of the transaction was to obtain a vehicle loan. Other portions of the loan may have been required by the creditor as a condition to giving the vehicle loan, such as a pay off of other creditors. The creditor may use the setting of the vehicle loan negotiation as a method of persuading buyers to obtain loans which they neither sought nor needed. Since the Legislature apparently did not want a buyer to enter the door of a vehicle dealer and come out with a trust deed on the buyer's home, the broad language invalidating
III-7
real property security interests should extend to the entire vehicle inspired loan. [See Civ. Code §§ 2982.5(d)(1) and 2984.2(c).]
The creditor could argue that it may be entitled to an equitable lien for the non-vehicle portion of the loan. An equitable lien may be created when justice requires if a party intends to give a mortgage as security for a debt. [See generally Estate of Pitts (1933) 218 Cal. 184, 189; 22 P.2d 694; McColaan v. Bank of California Nat. Assn. (1929) 208 Cal. 329, 338; 281 P. 381; Lentz v. Lentz (1968) 267 Cal.App.2d 891, 894; 73 Cal.Rptr. 686; see also Forte v. Nolfi (1972) 25 Cal.App.3d 656, 692; 102 Cal.Rptr. 455 in which the court gave an unwitting assignee of a forged trust deed an equitable lien to the extent of the consideration received by the debtor who had originally intended to execute a trust deed.] However, the buyer cannot waive rights against the seller. [See Civ. Code 2983.7(c) and (e).] Thus, the buyer's intent is essentially irrelevant since the buyer cannot waive the prohibition against trust deeds in transactions covered under Rees-Levering even if the buyer intends to do so. Moreover, the creditor's right to an equitable lien, in any case, will depend on the circumstances of the case and whether justice would be served by the imposition of an equitable lien. If, for example, the creditor required an unsophisticated buyer to pay other obligations,  particularly unsecured or low interest rate secured
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obligations, as a condition to obtaining an automobile loan unlawfully secured by a trust deed, the creditor may have worsened the buyer's financial condition. As a result, an equitable lien for the nonvehicle portion of the loan which the buyer did not seek or require would inequitably reward the creditor's conduct; thus, the creditor should be left unsecured. Even if the creditor could receive an equitable lien for the non-vehicle portion of the loan, the creditor cannot nonjudically foreclose it. Since there is no power of sale, the equitable lien can be enforced only by judicial foreclosure.  [See Code of Civ. Proc. § 726.]
An exception to the general rule that Rees-Levering prohibits real property liens may be found in Civil Code section 2982.5(b). That section permits the seller to assist the buyer in obtaining a loan "upon any security" for all or part of the downpayment "or any other payment" on a conditional sale contract or purchase order. Rees-Levering does not prohibit a real property lien for such a loan. [See Civ. Code §§ 2982.5(b), 2984.2(b).]
The validity of a real property lien taken in connection with seller assisted financing may turn on whether the loan falls within Civil Code section 2982.5(b) or section 2982.5(d). These sections do not specify the size of the loans to which they respectively apply; therefore, there may be a dispute over whether a loan is for a downpayment or "any other payment" [Civ. Code § 2982.5(b)] or a
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loan for "the full purchase price, or any part thereof." [Civ. Code § 2982.5(d).] The legislative scheme apparently contemplates that the loans covered under Civil Code section 2982.5(b) are small in amount and are used for modest downpayments or pickup payments (the difference between the downpayment demanded by the seller and the amount given by the buyer toward the downpayment.) [ See Hernandez v. Atlantic Finance Co. of Los Angeles, supra, 105 Cal.App.3d 65, 76-77.] Lenders such as banks normally do not take real property liens for such relatively small amounts, and personal property brokers and consumer finance lenders which regularly make small loans for car purchases are precluded from taking any real property lien for loans under $5,000. [See Fin. Code §§ 22466 and 24466.] Thus, a specific prohibition on real property liens for small loans covered under Civil Code section 2982.5(b) was probably thought unnecessary. Since real property liens cannot be taken to secure loans for all or part of the purchase price or for financing under conditional sales contracts, it would be absurd to sanction a real property lien for a small loan. Given the protective purpose and policy of the Rees-Levering Act and its hostility to real property security, a seller assisted loan involving real property security should be deemed to be covered by Civ. Code §§ 2982.5(d) and 2984.2(a) and (c). Otherwise, Civ. Code § 2982.5(b) would become an exception which would destroy the rule.
111-10
c.   Retail Installment Sales
The Unruh Act [Civ. Code § 1801 et seq.] governs the sale of goods and services for a deferred payment price, including finance charges, payable in installments. [See Civ. Code §§ 1802.3 -1802.6.] Any real property lien taken to secure payment on a contract for goods which are not to be attached to real property is void. [Civ. Code §§ 1804.3(b), 1804.4.) Thus, for example, liens securing contracts for carpeting installed by the tackless strip method are void because carpeting so installed is not attached to real property. [See People v. Custom Craft Carpets, Inc. (1984) 159 Cal.App.3d 676, 685; 206 Cal.Rptr. 12.]
In Custom Craft, the Court observed that whether goods are attached to real property is a question of fact. (Id.) However, neither the Unruh Act nor Custom Craft equate an article's being "attached to real property" with being a fixture. Therefore, the facts to be analyzed relate to the goods' method and degree of attachment to the real property and not to the parties' intent which is a fundamental element in establishing fixture status.
Other provisions of the Unruh Act affect the validity of a security interest in real property. For example, a retail installment contract for goods or services which contains a lien must contain a statutorily designated warning notice printed in a
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prescribed manner in the same language used in the contract; otherwise the lien is void and unenforceable. [Civ. Code § 1803.2(b)(3).] The Unruh Act also includes the following requirements:
1. A contract providing for a real property security interest must have the phrase "Security Agreement" printed in at least 12-point type at the top of the contract.  [Civ. Code § 1803.2(b)(1)];
2. The entire agreement of the parties regarding cost and terms of payment including any promissory note or any other evidence of indebtedness must be contained in a single document. [Civ. Code § 1803.2(a); see Morgan v. Reasor Corp. (1968) 69 Cal.2d 881; 73 Cal.Rptr. 398];
3. The contract must contain all of the disclosures required by Regulation Z. [Civ. Code § 1803.3(b).] Regulation Z requires, in part, the disclosure of the existence of a security interest in property [12 C.F.R. § 226.18(m)] and the disclosure of the right of rescission. [12 C.F.R. § 226.23(b)];
4. The seller must not obtain the buyer's signature on a contract containing blank spaces to be filled in
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after it has been signed.  [Civ. Code § 1803.4.]
Any prohibited contract provision is void. [Civ. Code § 1804.4.] Thus, for example, if the lien provision were blank when the customer signed the contract and were subsequently completed or if the lien were not part of a single document containing all of the costs or terms of payment, the lien provision should be declared void. Even if the lien were not declared void, the penalty against the seller for the violation of the Unruh Act is the loss of all finance charges, including those already collected [Civ. Code § 1812.7], which might sufficiently offset the amount in default to stop the foreclosure. See Chapter III B3, infra, "Dispute as to What, If Any, Amount Owed" . ]
The Unruh Act applies to credit sales. The statutory scheme specifically deals with retail installment sales in which the seller extends credit by permitting the buyer to obtain the goods and services on a deferred payment basis. [See, e.g., Civ. Code §§ 1802.5, 1802.6.] The essence of the transaction is the sale, and the credit terms merely facilitate the sale. In practice, the seller frequently assigns the installment contract to a third party creditor such as a bank or finance company in the business of supplying consumer credit. Indeed, a seller under a retail installment contract often has no intention of extending credit to a buyer through the maturity date of the contract but nevertheless
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enters into the contract with a view to assigning the contract soon after the sale to a creditor with which the seller had made previous arrangements for financing. rSee Morgan v. Reasor Corp., supra, 69 Cal.2d 881, 895.] Such prearranged assignment of the credit sale contract does not alter the characterization of the transaction as a credit sale. [See Boerner v. Colwell Co. (1978) 21 Cal.3d 37, 50; 145 Cal.Rptr. 380.]
The Unruh Act also applies to transactions, involving sales financed from the proceeds of seller assisted loans, that are credit sales in substance. [Civ. Code § 1801.6(a).] A seller assisted loan transaction has the same attributes as a credit sale. The buyer is willing to buy only on credit. The seller arranges for credit; however, instead of using a retail installment contract which is assigned to a third party creditor, the seller arranges for the creditor to loan the money directly to the buyer, and the seller receives the proceeds of the loan.
The conventional retail installment sale and the seller assisted loan transaction embody similar relationships and objectives. The buyer obtains goods on a deferred payment basis, but instead of making monthly payments to the creditor as the assignee of the installment contract, the buyer makes monthly payments to the creditor as the lender. The seller has arranged for credit for the buyer either through a direct loan by the
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creditor or an "indirect loan" consisting of the creditor's advancing money for the buyer's purchase in exchange for receiving an assignment of the buyer's installment obligation. The seller receives payment either in the form of the proceeds from the loan or the proceeds from the assignment. A transaction in the form of a sale financed by a seller assisted loan is strikingly similar to the transaction held to be a credit sale in Boerner v. Colwell Co., supra, 21 Cal.3d 37, 41-42, 50-51. The Legislature has declared that Boerner should be considered in determining whether a transaction is in substance a credit sale. [Civ. Code §1801.6(a).] Since a seller assisted loan transaction is in substance a credit sale, it should be governed by the Unruh Act restrictions regarding credit sales. [See 64 Ops.Cal.Atty.Gen. 722; see also Hernandez v. Atlantic Finance Co. of Los Angeles, supra, 105 Cal.App.3d 65 holding that seller assisted loans for automobile purchases were governed by the Rees-Levering Act.]
The Unruh Act also provides coverage for transactions which are loans both in substance and in form. This coverage applies when the lender and the seller share in the profits and losses of the sale and/or the loan or when the lender and the seller are related by common ownership and control and that relationship is a material factor in the loan transaction.  [See Civ. Code § 1801.6(b).]
Creditors  may attempt  to  shield  seller assisted  loan
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transactions from the requirements of the Unruh Act by claiming that transactions in the form of loans are exempt from the Unruh Act unless the lender and seller share profits and losses or have common ownership and control as described in Civil Code section 1801.6(b). However, Civil Code section 1801.6(a) declares that the substance, not the form, of the transaction is paramount. The legislative intent expressed in Civil Code section 1801.6(a) dictates the construction of section 1801.6(b); thus, section 1801.6(b) cannot be read to exempt all transactions in the form of a loan regardless of the transactions true substance. Accordingly, section 1801.6(b) must be viewed as exempting certain actual loan transactions from the Unruh Act but not exempting credit sales cast in the form of loans.
3.   Dispute as to What, if any. Amount Owed
a.   Disputed Amount Owed
The notice of default should appropriately describe the nature of the breach. As the Court of Appeal observed, "The provisions of section 2924 of the Civil Code with reference to inclusion, in the notice of default, of a statement setting forth the nature of the breach 'must be strictly followed.'" r System Inv. Corp. v. Union Bank (1971) 21 Cal.App.3d 137, 152-53; 98 Cal.Rptr. 735.] A foreclosure sale should not be permitted if the amount of the
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debt is disputed or uncertain. [See More v. Calkins (1892) 85 Cal. 177, 188; 24 P. 729; cf. Sweatt v. Foreclosure Co, (1985) 166 Cal.App.3d 273, 276; 212 Cal.Rptr. 350; but see Ravano v. Savre (1933) 135 Cal.App. 60; 26 P.2d 515.] Accordingly, the sale may be enjoined until the court determines the correct amount owed. [See Producers Holding Co. v. Hills (1927) 201 Cal. 204, 209; 256 P. 207; More v. Calkins, supra, 85 Cal. 177, 188, 190; see also Hunt v. Smvth (1972) 25 Cal.App.3d 807, 837; 101 Cal.Rptr. 4; Lockwood v. Sheedv (1958) 157 Cal.App.2d 741, 742; 321 P.2d 862.] If some liability is admitted, then that amount may have to be tendered to do equity [see Meetz v. Mohr (1904) 141 Cal. 667, 673; 75 P. 298]; however, the court could enjoin the entire sale, under a defective notice of default which improperly states the nature of the default, notwithstanding the existence of a clear breach, and could permit the beneficiary to file a proper notice of default upon which the foreclosure may proceed. (See Lockwood v. Sheedv, supra, 157 Cal.App.2d 741, 742.) Of course, if there is no default (e.g. the full amount due has been tendered), a foreclosure is void. [See e.g., Lichtv v. Whitney (1947) 80 Cal.App.2d 696, 702; 182 P.2d 582 (tender of amount due); Huene v. Cribb (1908) 9 Cal.App. 141, 144; 98 P. 78; see also Winnett v. Roberts (1979) 179 Cal.App.3d 909, 921-22, 225.]
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b.
Payment Excused
The trustor may also dispute whether any amount is owed if the beneficiary breaches its obligation to the trustor and the breach excuses the trustor's performance. [See System Inv. Corp, v. Union Bank, supra, 21 Cal.App.3d 137, 154.]
c.
Waiver or Estoppel to Claim Payment or Default
The trustor may deny that any amount is owed at that particular time, or may deny that the prescribed amount demanded is owed, if the beneficiary has waived the time requirements contained in the obligation by accepting late payments or if the beneficiary has accepted payments smaller than that permitted in the contract.
A waiver is unlikely to be construed as permanent in the absence of a writing or new consideration. A permanent waiver is, in effect, a change in the agreement equivalent to a novation requiring new consideration. [E.g., Hunt v. Smvth, supra, 25 Cal.App.3d 807, 819; Bledsoe v. Pacific Ready Cut Homes, Inc. (1928) 92 Cal.App. 641, 644-45; 268 P. 697.] The beneficiary and trustor may modify their payment schedule in writing without new consideration. [See Civ. Code §§1698(a), 2924c (b)(1).] The beneficiary's conduct, however, may constitute a temporary waiver.
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The beneficiary cannot declare the trustor in default of the terms of the obligation where the beneficiary has temporarily waived such terms — until the beneficiary has given definite notice demanding payment in accord with the obligation and has provided the trustor a reasonable length of time to comply. In addition, the beneficiary must give the trustor definite notice that future payments must comply with the terms of the obligation. [E.g., Hunt v. Smvth. supra, 25 Cal.App.3d 807, 822-23; Lopez v. Bell (1962) 207 Cal.App.2d 394, 398-99; 24 Cal.Rptr. 626; Bledsoe v. Pacific Ready Cut Homes, Inc., supra, 92 Cal.App. 641, 645.] Even if the beneficiary's conduct does not constitute a knowing relinquishment of rights, it may create an equitable estoppel. [See e.g., Altman v. McCollum (1951) 107 Cal.App.2d Supp. 847; 236 P.2d 914.]
d.   Offsetting Obligation
The trustor also may offset against the amount claimed by the beneficiary any amount due the trustor from the beneficiary. [See Hauger v. Gates (1954) 42 Cal.2d 752, 755; 249 P.2d 609; Richmond v. Lattin (1883) 64 Cal. 273; 30 P. 818; Goodwin v. Alston (1955) 130 Cal.App.2d 664, 669; 280 P.2d 34; Cohen v. Bonnell (1936) 14 Cal.App.2d 38; 57 P.2d 1326; Zarillo v. Le Mesnacer (1921) 51 Cal.App. 442; 1196 P.902 (damages for conversion offset against debt secured by chattel mortgage); Williams v. Pratt (1909) 10 Cal.App. 625, 632; 103 P. 151.]  In Goodwin, supra, the mortgagor
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established that the mortgagee charged usurious interest, and the penalty of the trebled interest payments along with other amounts were setoff against the mortgage debt. As a result, the debt was effectively satisfied, the mortgage was thereby extinguished and no foreclosure was permitted, and the mortgagee was held liable to the mortgagor for damages.  (See 130 Cal.App.2d at 668-69.)
The Supreme Court made clear in Hauaer, supra, that the trustor, in the context of the nonjudicial foreclosure of a deed of trust, could use the right of setoff. [See 42 Cal.2d at 755.] Normally, setoff is employed defensively through an affirmative defense or cross-complaint (or formerly counterclaim) in response to an action for money. The court in Hauaer, however, saw no distinction between the right of setoff held by a trustor defending a foreclosure action or by a trustor affirmatively attacking a nonjudicial foreclosure proceeding. (Id. at 755-56.) Accordingly, the Supreme Court held that the trustor, as plaintiff, could establish the impropriety of a foreclosure by showing that the trustor was not in default on his obligation since the obligation was offset by an obligation which the beneficiary owed to him. (Id. at 753, 755.) The court further held that the trustor did not have to bring an independent action to establish the setoff. (Id. at 755.) Moreover, the court declared that unliquidated as well as liquidated amounts could be setoff; thus, the court allowed the trustor to setoff an unliquidated claim for damages for breach of
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contract.  (Id.)
Hauaer and the other cases cited above are based on former Code of Civ. Proc. § 440 which has been superseded by Code of Civ. Proc. § 431.70. The rule of these cases should not be altered because the new section appears broader than the old. Furthermore, the Legislative Committee Comment to section 431.70 not only states that the new section continues the substantive effect of section 440 but also approvingly cites Hauaer.
The right of setoff has substantial significance in contesting the validity of any foreclosure since the trustor may establish that no default occurred or, indeed, no indebtedness exists because of an offsetting amount owed by the beneficiary to the trustor. As discussed above, this offset may be a liquidated or an unliquidated claim. In addition, the claim which the trustor may wish to offset may be barred by the statute of limitations at the time of the foreclosure, but as long as the trustor's claim and the beneficiary's claim coexisted at any time when neither claim was barred, the claims are deemed to have been offset. [See Code of Civ. Proc. § 431.70.] The theory is that the competing claims which coexisted when both were enforceable were offset to the extent they equaled each other without the need to bring an action on the claims. Therefore, since the offsetting claim is deemed satisfied to the extent it equaled the other claim, there was no
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existing claim against which the statute of limitation operates. rSee Jones v. Mortimer (1946) 28 Cal.2d 627, 632-33; 170 P.2d 893; Singer Co. v. County of Kings (1975) 46 Cal.App.3d 852, 869; 121 Cal.Rptr. 398; see also Hauger v. Gates, supra, 42 Cal.2d 752, 755.]
The right of setoff not only gives the trustor the ability to setoff liquidated and unliquidated claims for money paid or for damages, but also permits setoffs for statutory penalties to which the trustor may be entitled because of the beneficiary's violation of the law. In Goodwin v. Alston, supra, 130 Cal.App.2d 664 the debtor in a foreclosure action offset his obligation against the treble damages awarded to him for the creditor's usury violations. Similarly, the penalty for violating the federal Truth in Lending Act — twice the amount of the finance charge but not less than $100 or more than $1,000 [15 U.S.C. § 1640(a)(2)(A)(i)] — may be offset against the obligation owed the creditor.-' [See 15 U.S.C. § 1640(h); Reliable Credit Service, Inc. v. Bernard (La.App. 1976) 339 So.2d 952, 954, cert, den. 341 So.2d 1129, cert, den. 342 So.2d 215; Martin v. Body (Tex.Civ.App. 1976) 533 S.W.2d 461, 467-68].
Although Truth in Lending penalties may be offset against the creditor's claim, the debtor may not unilaterally deduct the penalty; rather, the offset must be raised in a judicial proceeding, and the offset's validity must be adjudicated.  [15 U.S.C. § 1640(h); see e.g., Pacific Concrete Fed. Credit Union v. Kauanoe (Haw. 1980) 614 P.2d 936, 942-43; Lincoln First Bank of Rochester v. Rupert (App.Div. 1977) 400 N.Y.S. 618, 621.]
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Although no cases have authorized the trustor's offset of punitive damages against the obligation owed, no reason appears to prevent the offset of punitive damages. Normally, if punitive damages were appropriate, sufficient fraud, oppression, or other misconduct would be established to vitiate the entire transaction. But even if the transaction were rescinded, the injured trustor likely would be required to return any consideration given by the offending beneficiary. The trustor almost always will have spent the money, usually to satisfy another creditor or to purchase goods or services which cannot be returned for near full value. A punitive damage offset may reduce or eliminate the trustor's obligation to restore consideration paid in a fraudulent, oppressive, or similarly infirm transaction.
4.
De Minimis Breach
Foreclosure is a drastic remedy, and courts will not enforce a forfeiture if the default is de minimis in nature such as a minor delay in making an installment payment. [See Bavpoint Mortgage Corp. v. Crest Premium Real Estate etc. Trust (1988) 168 Cal.App.3d 818, 829-32; 214 Cal.Rptr. 531.]
5.
Defective Procedure
The trustee's failure to comply with the statutorily mandated
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procedures for a foreclosure sale is an important basis for attacking the foreclosure sale. The trustor bears the onus of establishing the impropriety of the sale, for a foreclosure is presumed to be conducted regularly and fairly in the absence of any contrary evidence rStevens v. Plumas Eureka Annex Min. Co. (1935) 2 Cal.2d 493, 497; 41 P.2d 927; Sain v. Silvestre (1978) 78 Cal.App.3d 461, 471 n. 10; 144 Cal.Rptr. 478; Hohn v. Riverside County Flood Control & Wat. Conserv. Dist. (1964) 228 Cal.App.2d 605, 612; 39 Cal.Rptr. 647; Brown v. Busch (1957) 152 Cal.App.2d 200, 204; 313 P.2d 19.] The presumption can be rebutted by contrary evidence [See, e.g., Wolfe v. Lipsv (1985) 163 Cal.App.3d 633,639; 209 Cal.Rptr. 801] and the courts will carefully scrutinize the proceedings to assure that the trustor's rights were not violated. [See e.g., System Inv. Corp. v. Union Bank, supra, 21 Cal.App.3d 137, 153; Stirton v. Pastor (1960) 177 Cal.App.2d 232, 234; 2 Cal.Rptr. 135; Brown v. Busch, supra, 152 Cal.App.2d 200, 203-04; Pierson v. Fischer (1955) 131 Cal.App.2d 208, 214; 280 P.2d 491; Pv v. Pleitner, supra, 70 Cal.App.2d 576, 579.]
a.  Defective Notice of Default
A foreclosure may not be predicated on a notice of default which fails to comply strictly with legal requirements: ". . . a trustee's sale based on a statutorily deficient notice of default is invalid."  rMiller v. Cote (1982) 127 Cal.App.3d 888, 894; see
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System Inv. Corp. v. Union Bank, supra, 21 Cal.App.3d 137, 152-53; Lockwood v. Sheedv. supra, 157 Cal.App.2d 741, 742.] Defective service of the notice of default will also invalidate the sale procedure. [See discussion in Chapter II, supra, "Adequacy of Notice to Trustor.]
b.  Defective Notice of Sale
Some cases hold that a sale held without proper notice of sale is void. [See Scott v. Security Title Ins. & Guar. Co. (1937) 9 Cal.2d 606, 613; 72 P.2d 143; United Bank & Trust Co. v. Brown (1928) 203 Cal. 359; 264 P. 482; Standlev v. Knapp (1931) 113 Cal.App. 91, 100-02; 298 P. 109; Seccombe v. Roe (1913) 22 Cal.App. 139, 142-43; 133 P. 507; see also discussion in Chapter II B 4 supra, "Giving the Notice of Sale".] However, if a trustee's deed has been issued that states a conclusive presumption that all notice requirements have been satisfied, the sale is voidable and may be vacated if the trustor proves that the conclusive presumption does not apply and that notice was defective. The conclusive presumption may not apply if there are equitable grounds for relief such as fraud or if the purchaser is not a bona fide purchaser for value. [See Little v. CFS Service Corp. (1987) 188 Cal.App.3d 1354, 1359; 233 Cal.Rptr. 923; see discussion in Chapter III D4, infra, "Conclusiveness of Deed Recitals".]
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Moreover, a serious notice defect that was directly prejudicial to the rights of parties who justifiably relied on notice procedures may independently justify setting aside a sale, especially if the trustee's deed has not been issued and the highest bidder's consideration has been returned. [See Little v. CFS Service Corp., supra. 188 Cal.App.3d 1354, 1360-61.]
c.  Improper Conduct of Sale
As discussed above, the trustee must strictly follow the statutes and the terms of the deed of trust in selling the property. [See discussion in Chapter II B, supra, "Nonjudicial Foreclosure".] For example, the Court of Appeal has declared that:
The power of sale under a deed of trust will be strictly construed, and in its execution the trustee must act in good faith and strictly follow the requirements of the deed with respect to the manner of sale. The sale will be scrutinized by courts with great care and will not be sustained unless conducted with all fairness, regularity and scrupulous integrity .... Pierson v. Fischer, supra, 131 Cal.App.2d 208, 214.
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d.  Postponements
One of the major problems occurring at sales involves postponements: the trustee may fail to postpone a sale when the trustor needs a postponement or the trustee may unnecessarily postpone the sale and thereby discourage the participation of bidders. Current law expressly gives the trustee discretion to postpone the sale upon the written request of the trustor for the purpose of obtaining cash sufficient to satisfy the obligation or bid at the sale. [Civ. Code § 2924g(c) (1). ] There are no limitations on the number of times the trustee may postpone the sale to enable the trustor to obtain cash. The trustor is entitled to one such requested postponement, and any postponement for this reason cannot exceed one business day. (Id.) Failure to grant this postponement will invalidate the sale. [See discussion in Chapter II B 7, supra, "Conduct of the Foreclosure Sale".] However, the trustee is under no general obligation to postpone the sale to enable the trustor to obtain funds, particularly when the trustor receives the notices of default and sale and has months to raise the money. [See Oiler v. Sonoma County Land Title Co. (1955) 137 Cal.App.2d 633, 634-35; 290 P.2d 880.] In addition, the trustee's duty to exercise its discretion to favor the trustor is tempered by the trustee's duty to the beneficiary; thus, for example, the trustee may be more obliged to postpone the sale at the trustor's request if only the beneficiary appears at the sale
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to bid than if other bidders appear who are qualified to bid enough to satisfy the unpaid debt. [See discussion in Chapter II B 7, supra, "Conduct of the Foreclosure Sale". ]
The foreclosure sale may also have to be postponed if there is an agreement between the beneficiary and the trustor for a postponement. An agreement to postpone a trustee's sale is deemed an alteration of the terms of the deed of trust and is enforceable only if it assumes the form of a written agreement or an executed oral agreement. [See Civ. Code § 1698; Karlsen v. American Sav. & Loan Assn. (1971) 15 Cal.App.3d 112, 121; 92 Cal.Rptr. 851; Stafford v. Clinard (1948) 87 Cal.App.2d 480, 481; 197 P.2d 84.] Thus, a gratuitous oral promise generally is insufficient to support an agreement to continue the sale; however, if the oral agreement is predicated on a promissory estoppel or if the trustor fully performs the trustor's consideration for the oral agreement, the trustor may enforce the beneficiary's oral promise to postpone. rRaedeke v. Gilbraltar Sav. & Loan Assn. (1974) 10 Cal.3d 665; 111 Cal.Rptr. 693.] In Raedeke, the trustor could obtain a responsible purchaser for the property, and the beneficiary agreed. The trustor obtained the purchaser, but the beneficiary foreclosed. The Supreme Court held that the trustor fully performed its promise — to procure a buyer — which was good consideration for the agreement to postpone and that the beneficiary's breach entitled the trustor to damages for the wrongful foreclosure.
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Although the failure to postpone may be a problem, the trustee's improper granting of postponements is generally a far greater problem. Notice of a postponement must be given "by public declaration" at the time and place "last appointed for sale," and no other notice need be supplied. [Civ. Code § 2924g(d).] Therefore, any prospective bidder will have to attend each appointed time for sale to discover whether the sale will occur or be postponed. As a result, prospective bidders will be discouraged from participating in a sale involving numerous postponements, and there will be less chance that an active auction will occur which will generate surplus funds to which the trustor may be entitled. [Cf. Block v. Tobin (1975) 45 Cal.App.3d 214; 119 Cal.Rptr. 288.]
The abuse of the postponement procedure prompted the Legislature to curb the trustee's ability to make discretionary postponements. The trustee may make only three postponements at its discretion or at the beneficiary's direction without re​commencing the entire notice procedure prescribed in Civ. Code § 2924f. [Civ. Code § 2924g(c)(1).] In addition, the trustee must publicly announce the reason for every postponement and must maintain records of each postponement and the reason for it. [Civ. Code § 2924g(d).]
A lawyer representing a client whose home has been sold at a foreclosure sale involving discretionary or beneficiary directed
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postponements should, at the first opportunity for discovery, obtain production of the foreclosure file and any documents relating to it, and any documents relating to the postponement and reasons for it, including the statutorily mandated record concerning the postponement, as well as any notes, telephone messages, logs, or calendar entries relating to the postponement. In addition, the lawyer should quickly discover who attended the sale to determine whether the reason for the postponement was given "by public declaration" and, if so, whether the same reason is indicated for the postponement in the record maintained by the trustee.
The failure to postpone properly should invalidate the sale. Certainly, a sale held without any public announcement of the date, time, and place to which the sale has been postponed is invalid. [See Holland v. Pendelton Mortgage Co. (1943) 61 Cal.App.2d 570, 573-74; 143 P.2d 493.] The cases upholding sales made on postponed dates are based on the trustee's compliance with the notice of postponement requirements prescribed by statute or contained in the trust deed. [See e.g., Cobb v. California Bank (1946) 6 Cal.2d 389, 390; 57 P.2d 924; Craig v. Buckley (1933) 218 Cal. 78, 80-81; 21 P.2d 430; Alameda County Home Inv. Co. v. Whitaker (1933) 217 Cal. 231, 234-35; 18 P.2d 662.] Since the trustee sale must be conducted in strict compliance with the notice requirements, a notice of postponement which does not contain a statement of the
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reason for the postponement is defective.  Any sale held pursuant to the defective notice may be held to be improper.
Moreover, the records relating to the postponement may reveal that the postponement was unnecessary or may lead to evidence establishing that the postponement was made in bad faith. As discussed above, fraud, unfairness, and irregularity in the conduct of the sale should render the sale invalid.
e.  Bidder Collusion
One of the more pernicious aspects of foreclosure sales — and one of the most difficult to prove — is the existence of agreements among bidders to suppress bidding. The arrangement may consist of one bidder paying the others not to bid. The bidders may also agree that one of the group will buy the property without competition and that then the group will hold a secret auction among themselves to determine who will be the ultimate purchaser. The difference between the purchase price at the public auction and the ultimate purchase price determined at the secret auction will be divided among the colluding parties; thus, junior lienholders and the trustor are deprived of surplus funds which would have resulted from open and competitive bidding.
Such bid rigging is clearly illegal.  Offering or accepting
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consideration not to bid, or fixing or restraining bidding at a foreclosure sale, is specifically declared unlawful and constitutes a crime. [Civ. Code § 2924h(f).] Agreements between bidders to fix or restrain bidding, to make sham bids, or to become a party to a fake sale have been routinely denounced as illegal, void, unenforceable and a fraud on the public. [See Russell v. Soldinaer (1976) 59 Cal.App.3d 633, 641-45; 131 Cal.Rptr. 145; Roberts v. Salot (1958) 166 Cal.App.2d 294, 298-99; 333 P.2d 232; see also Halev v. Bloomouist (1928) 204 Cal. 253, 256-67; 268 P. 365; Packard v. Bird (1870) 40 Cal. 378, 383; Jenkins v. Frink (1866) 30 Cal. 586, 591-92; 89 Am.Dec. 134.] The problem of determining market price by secret arrangement rather than by open bidding was most clearly addressed in Crawford v. Maddux (1893) 100 Cal. 222; 34 P. 651. In Crawford, a bidder at an execution sale was willing to purchase the property at several times the amount of the judgment. The bidder agreed with another that the other person should refrain from bidding, that the bidder would buy the property for the minimum amount, and that the bidder would pay the other person the difference between the purchase price and the maximum price the bidder would have been willing to pay if the sale were open and competitive. The Supreme Court had no difficulty in concluding that the arrangement "was against public policy, and wholly void."  (Id. at 225.)
The chilling of bidding at a trustee's sale is a fraud on the
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trustor, and the trustor may have the sale vacated. [Bank__of America Nat1!. Trust & Sav. Ass'n. v. Reidv (1940) 15 Cal.2d 243, 248; 101 P.2d 77; Roberts v. Salot, supra, 166 Cal.App.2d 294, 299; see Bertschman v. Covell (1928) 205 Cal. 707, 710; 272 P. 571 (dictum).] The fraudulent bidder not only will have to return the property but also will be liable for any encumbrances placed on the property. fSee Roberts v. Salot, supra, 166 Cal.App.3d 294, 301.] The trustor's damage is not measured by the difference between the artificially low public sale price and the secret price paid by one of the bidders to his co-conspirators. The appropriate measure of damages should be the fair market value of the property at the time of the sale less the value of the liens against the property. [See Munaer v. Moore (1970) 11 Cal.App.3d 1, 11; 89 Cal.Rptr. 323.] The bidding restraint is illegal regardless of whether small or large amounts are involved; the bidders cannot determine the trustor's damage by their own private manipulations. [See Crawford v. Maddux, supra, 100 Cal. 222, 225.]
The bidding conspiracy may also be actionable under the Cartwright Act which denounces combinations of two or more people to restrain trade or commerce. [See Bus. & Prof. Code §§ 16720(a), 16726.] Violations of the Cartwright Act contain substantial sanctions: "Any person who is injured in his business or property by reason of . . ." an unlawful restraint of trade may recover treble damages and reasonable attorney's fees and costs.  [Bus. &
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Prof. Code § 16750(a).] The Cartwright Act is patterned after the Sherman Act, and federal cases interpreting federal law apply to the construction of state law. [E.g., Partee v. San Diego Chargers Football Co. (1983) 34 Cal.3d 378, 392; 466 U.S. 904, cert, den.; 194 Cal.Rptr. 367; Mailand v. Burckle (1978) 20 Cal.3d 367, 376; 143 Cal.Rptr. 1; Marin County Bd. of Realtors v. Palsson (1976) 16 Cal.3d 920, 925; 130 Cal.Rptr. 1.]
Proving a Cartwright violation may be a difficult task. The threshold question is whether there was an agreement to restrain bidding. The answer to this question, of course, is crucial not only to the antitrust claim but also to attacking the sale on common law grounds. In the absence of direct evidence, circumstantial evidence may point to a conspiracy. For example, A, B, and C are professional and experienced bidders at foreclosure sales. Each has had substantial dealings with the others. A, B, and C attend the foreclosure sale and each qualifies to bid more than $10,000 over the minimum opening bid placed by the beneficiary. A buys the property for $1 over the minimum bid. Eight days later, A deeds the property to B for $6,000 more than A's purchase price. Similar transactions have occurred involving the three bidders, and each has become the ultimate purchaser at different times. Such pattern of conduct evinces a bidding agreement. In order to gather other evidence needed to establish an agreement, a lawyer representing a homeowner should obtain,
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through discovery from the trustee, all records revealing who attended the sale, who qualified to bid and for how much, and to whom the trustee's deed was issued.
If a conspiracy can be shown, the Cartwright plaintiff will have to address the legal issue of whether the bidding is trade or commerce. This should not be difficult. The Cartwright Act has been expansively interpreted: ". . .it forbids combinations of the kind described with respect to every type of business." rSoeeale v. Board of Fire Underwriters (1946) 29 Cal.2d 34, 43; 172 P.2d 867; see Marin County Bd. of Realtors, Inc. v. Palsson, supra, 16 Cal.3d 920, 925-28.] The Speeale court also recognized that the Cartwright Act reflects this state's common law proscriptions against competitive restraints and price fixing. [See 29 Cal.2d at 44.] Virtually any business carried on for gain is embraced in the antitrust laws [see United States v. National Assn. of Real Estate Bds. (1950) 339 U.S. 485, 490-92; 70 S.Ct. 711], and the antitrust laws, in reaching all commerce, touch transactions which may be noncommercial in character and may involve illegal or sporadic activity. [See United States v. South-Eastern Underwriters Assn. (1944) 322 U.S. 533, 549-50; 64 S.Ct. 1162.]
Agreements restraining bidding are clearly the type of combinations prohibited under the antitrust laws. Price fixing agreements are per se unlawful under the Cartwright Act.  [E.g.,
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Mailand v. Burckle (1978) 20 Cal.3d 367, 376-77; 143 Cal.Rptr. 1; Kollincr v. Dow Jones & Co. (1982) 137 Cal.App.3d 709, 721; 189 Cal.Rptr. 797; Rosack v. Volvo of America Corp. (1982) 131 Cal.App.3d 741, 751; 182 Cal.Rptr. 800, cert, den. (1983) 460 U.S. 1012.] An agreement to submit collusive, rigged bids is likewise a per se violation. [See e.g., United States v. Brighton Bldq. & Maintenance Co. (7th Cir. 1979) 598 F.2d 1101, 1106, cert. den. 444 U.S. 840; United States v. Champion International Corp. (9th Cir. 1977) 557 F.2d 1270, cert, den. 434 U.S. 938; United States v. Flom (5th Cir. 1977) 558 F.2d 1179, 1183.]
After establishing bidder conspiracy and a violation of the Cartwright Act, the complainant property owner then will have to show injury emanating from the violation to establish entitlement to the treble damage and the attorney's fee and cost remedies. [Bus. & Prof. Code § 16750(a); see A. B.C. Distrib.' Co. v. Distillers Distrib. Corp. (1957) 154 Cal.App.2d 175, 191; 316 P.2d 71.] The property owner need not show a competitive injury, for the protections of the Cartwright Act extend to consumers and all others who are victimized by the violation of law. [See Saxer v. Philip Morris, Inc. (1975) 54 Cal.App.3d 7, 26; 126 Cal.Rptr. 327.] The nature and extent of the injury, however, may be difficult to prove because of the difficulty in determining the price at which the property would have sold in the absence of a conspiracy to fix the price.
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For example, suppose property worth $100,000 is sold to satisfy the $19,990 unpaid balance of a note secured by a first trust deed. Only two bidders attend the sale, and they conspire. One of the bidders purchases the property for $20,000 and pays the other $10,000. Has the trustor been injured by $10,000, $80,000, or some other amount? Crawford v. Maddux, supra, 100 Cal. 222, 225; 34 P. 651 indicates that the consideration paid for the suppression of bidding is not the common law measure of damage for the illegal bidding restraint; however, that amount should logically be the minimum amount of the injury under the Cartwright Act. The purchaser would have paid at least that additional amount to acquire the property at the public sale in the absence of collusion since the purchaser in fact paid that amount as part of the collusive sale.
Normally, the damages in a price fixing case consist of the full amount of the overcharge — i.e., the difference between the artificially high price and the price that would have otherwise prevailed. [See e.g., National Constructors Assn. v. National Electrical Contractors (D. Md. 1980) 498 F.Supp. 510, 538, mod. on other grounds (4th Cir. 1982) 678 F.2d 492.] Similarly, if prices are set artificially low, the damages will be the difference between the artificially low price and the price which would have been charged to fully maximize profits. [See Knutson v. Daily Review, Inc. (9th Cir. 1976) 548 F.2d 795, 812, cert. den. (1977)
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433 U.S. 910.] Although no cases are specifically on point, an argument should be made that the antitrust injury suffered by a property owner whose home was sold through collusive bidding should be the difference between the artificially low price and the reasonable or fair value of the property at foreclosure. This view is buttressed by the holding in Munaer v. Moore, supra, 11 Cal.App.3d 1, 11 that the trustee's or beneficiary's liability for an improper sale should be the fair market value of the property in excess of encumbrances.
However, it could be argued that even in the absence of collusive bidding, ". . . it is common knowledge that at forced sales such as a trustee's sale the full potential value of the property being sold is rarely realized . . . ." rstrutt v. Ontario Sav. & Loan Assn. (1972) 28 Cal.App.3d 866, 876; 105 Cal.Rptr. 395.] Complete fair market value cannot be realistically expected in the context of a foreclosure sale. Consequently, it would be unlikely that the property's full value would be realized at a foreclosure sale even without the bidding conspiracy. On the other hand, some courts consider foreclosure sales prices at less than 70 percent of fair market value to be unfair, at least for bankruptcy purposes. [See e.g., Durrett v. Washington Nat. Ins. Co. (5th Cir. 1980) 621 F.2d 201; the rejection of the Durrett fair value rationale in In re Madrid (Bank.App.Pan. 9th Cir. 1982) 21 B.R. 424, aff'd on other grounds (9th Cir. 1984) 725 F.2d 1197 was
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predicated on a noncollusive, regularly conducted sale.] Accordingly, as an alternative to the fair market value measure of damage, the measure of damages could be deemed the difference between the collusive bid price and 70 percent of the fair market value of the property less encumbrances.
The collusive bidder should not be permitted to complain that a more precise measure of damage based on the ultimate sale price in an open and competitive public auction was not used, because the bidding conspiracy itself prevented a more precise evaluation of the measure of damages. As the United States Supreme Court observed,
Where the tort itself is of such a nature as to preclude the ascertainment of the amount of damages with certainty, it would be a perversion of fundamental principles of justice to deny all relief to the injured person, and thereby relieve the wrongdoer from making any amend for his acts. In such case, while the damages may not be determined by mere speculation or guess, it will be enough if the evidence shows the extent of the damages as a matter of just and reasonable inference, although the result be only approximate. The wrongdoer is not entitled to complain that they cannot be measured with the exactness and precision that would be possible if the
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case, which he alone is responsible for making, were otherwise.
There is no sound reason in such a case, as there may be, to some extent, in actions upon contract, for throwing any part of the loss upon the injured party, which the jury believe from the evidence he has sustained; though the precise amount cannot be ascertained by a fixed rule, but must be matter of opinion and probable estimate. And the adoption of any arbitrary rule in such a case, which will relieve the wrong-doer from any part of the damages, and throw the loss upon the injured party, would be little less than legalized robbery.
Whatever of uncertainty there may be in this mode of estimating damages, is an uncertainty caused by the defendant's own wrongful act; and justice and sound public policy alike require that he should bear the risk of the uncertainty thus produced. . . . [citation omitted]. Story Parchment Co. v. Patterson Paper Co. (1931) 282 U.S. 555, 563-65; 51 S.Ct. 248.
rSee Biaelow v. RKO Radio Pictures, Inc. (1946) 327 U.S. 251, 264-66; 66 S.Ct. 574.]
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f.
Trustee's Unfair Conduct
As previously mentioned, the trustee must conduct the sale "fairly, openly, reasonably, and with due diligence and sound discretion to protect the rights of the mortgagor and others, using all reasonable efforts to secure the best possible or reasonable price." rBaron v. Colonial Mortgage Service Co. (1980) 111 Cal.App.3d 316, 323; 168 Cal.Rptr. 450.] The trustee's obligations in conducting a sale and its duty to the trustor are discussed in detail in Chapter II B 7, supra, "Conduct of the Foreclosure Sale".] Obviously, a sale tainted with the trustee's fraud or improper conduct is subject to attack, and the trustee may be liable to the trustor as well as to innocent bidders. (See Block v. Tobin, supra, 45 Cal.App.3d 214.]
g.
Inadeguacv of Price
The cases are legion that inadequacy of price, even gross inadequacy of price, will not justify a repudiation of a trustee's sale in the absence of fraud, unfairness, or irregularity of some type. [See e.g., Scott v. Security Title Inc. & Guar. Co., supra, 9 Cal.2d 606, 611; Prudential Ins. Co. of America v. Sly (1937) 7 Cal.2d 728, 731; 62 P.2d 740, cert. den. 301 U.S. 690; Encelbertson v. Loan & Building Assn. (1936) 6 Cal.2d 477, 479; 58 P.2d 647; Central Nat. Bank of Oakland v. Bell (1927) 5 Cal.2d 324, 328; 54
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P.2d 1107; Stevens v. Plumas Eureka Annex Min. Co., supra. 2 Cal.2d 493, 496; 41 P.2d 927; Baldwin v. Brown (1924) 193 Cal. 345; 352-53; 224 P. 462; Sargent v. Shumaker. supra, 193 Cal. 122, 129; 223 P. 464; Winbialer v. Sherman (1917) 175 Cal. 270, 275; 165 P. 943; Crummer v. Whitehead (1964) 230 Cal.App.2d 264, 266; 40 Cal.Rptr. 826; Lancaster Security Inv. Corp. v. Kessler (1958) 159 Cal.App.2d 649, 655; 324 P.2d 634.]
The fraud, unfairness, or irregularity which must accompany inadequate price in order for the sale to be set aside, must be such "as accounts for and brings about the inadequacy of price." rStevens v. Plumas Eureka Annex Min. Co., supra, 2 Cal.2d 493, 496.] Thus, the inadequacy of price must be caused by or related to the irregularity or to some misconduct by the trustee. [See e.g., Sargent v. Shumaker. supra, 193 Cal. 122, 131-33; Crofoot v. Tarman (1957) 147 Cal.App.2d 443, 446-47; 305 P.2d 56; Bank of America Nat'l. Trust & Sav. Ass'n. v. Century Land & Wat. Co. (1937) 19 Cal.App.2d 194, 196; 65 P.2d 109.] In Crofoot, for example, the trustee had done no wrong, and the court rejected the trustor's argument that misinformation supplied by someone other than the trustee when coupled with inadequate price afforded grounds for relief.
The quantum of fraud, unfairness, or irregularity needed to avoid a foreclosure sale may be slight,  especially if the
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inadequacy of price is great. [See e.g., Sargent v. Shumaker, supra, 193 Cal. 122, 129; Winbialer v. Sherman, supra, 175 Cal. 270, 275; Bank of Seoul & Trust Co. v. Marcione (1988) 198 Cal.App.3d 113, 119; Whitman v. Transtate Title Co. (1988) 165 Cal.App.3d 312, 323.] Inadequacy of price is indicative of fraud and will support a trial court's finding of fraud if one is made. [See Scott v. Security Title Inc. & Guar. Co., supra, 9 Cal.2d 606, 612.]
If the trustor's property is sold for an inadequate price, the trustor's loss for breaching the obligation and trust deed far exceeds the beneficiary's damage from the breach. Indeed, the beneficiary reaps a windfall if the beneficiary purchases the property at the foreclosure sale for an inadequate price. Arguably, the clause in the trust deed which permits the sale at such a dramatically low price could be construed to be a provision authorizing an impermissible forfeiture or penalty or providing for what is in effect punitive damages for the breach. The Supreme Court has apparently rejected this viewpoint and has stated that the trustor has ample opportunity after the recordation of the notice of default to avoid the potentially harsh consequences of foreclosure. rSee Smith v. Allen, supra, 68 Cal.2d 93.] In Smith, the Supreme Court observed that if:
. the borrower has a substantial equity in the
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property, the above mentioned statutory provisions (Civ. Code §§ 2924 et sea.) afford him an opportunity to refinance his monetary obligations or to sell his equity to a third party.  (Id. at 96.)
The court concluded that the Legislature intended that a proper "foreclosure sale should constitute a final adjudication of the rights of the borrower and the lender."  (Id.)
The recent legislative denunciation of unconscionability may point to a different result in cases involving significantly inadequate prices. Indeed, the new statutes regarding unconscionability may lead California to recognize the well established equity rule that extreme inadequacy of price in itself justifies the overturning of a foreclosure sale. [See Washburn, "The Judicial and Legislative Response to Price Inadequacy in Mortgage Foreclosure Sales," 53 So.Cal.L.Rev. 843, 862-69.] The new statutes and accompanying legislative findings may also undermine the rationale of cases like Smith holding that the nonjudicial foreclosure process does not produce forfeitures or other impermissible, inequitable results.
The insertion of an unconscionable provision into a contract is deemed unfair or deceptive. [Civ. Code § 1770(s).] If a court finds  that  a  contract or any clause of  the  contract  is
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unconscionable, the court may refuse to enforce the contract or the unconscionable provision or may limit the unconscionable provision to avert any unconscionable result. [Civ. Code § 1670.5(a).] It is unlawful, and perhaps criminal, for any person to participate in a transaction involving a residence already in foreclosure whereby that person takes unconscionable advantage of the homeowner. [Civ. Code § 1695.13.] Any such transaction resulting in unconscionable advantage is subject to rescission. [Civ. Code § 1695.14.]
Moreover, the express policy of this state is "to preserve and guard the precious asset of home equity, and the social as well as economic value of homeownership." [Civ. Code § 1695(b).] This state has adopted the national housing goal — "the provision of a decent and a suitable living environment for every American family. ..." [Health & Safety Code § 50002.] The Legislature has recognized the "vital statewide importance" of housing, in part, "as an essential motivating force in helping people achieve self-fulfillment in a free and democratic society." [Health & Safety Code § 50001(a).] Accordingly, "It is the policy of the State of California to preserve home ownership." [Stats. 1979, c. 655, § 1(g), p. 2016.] The Legislature was mindful, however, that the foreclosure process does not provide complete protection to homeowners whose homes are in jeopardy:
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Many homeowners in this state are unaware of the legal rights and options available to them once foreclosure proceedings have been initiated against their homes. The present foreclosure process fails to provide sufficient meaningful information to homeowners to enable them to avoid foreclosure or save the equity in their homes. (Stats. 1979, c. 655, § 1(c), p. 2016.)
In light of the legislative concern about continued home ownership, the preservation of home equity, and the operation of unconscionable contracts, the courts should not tolerate the use of the power of sale to deprive a homeowner of substantial equity. The loss of equity may not only be financially disastrous but may prevent the homeowner from acquiring another home immediately after the foreclosure or likely ever thereafter. Sales made at unconscionably low prices should be voided under the enhanced power of the court to avoid unconscionable results in the enforcement of contracts.
Traditionally, courts in the United States adopted Lord Eldon's rule that "a sale will not be set aside for inadequacy of price, unless the inadequacy be so great as to shock the conscience, or unless there be additional circumstances against its unfairness . . . .* rGraffam v. Burgess (1886) 117 U.S. 180, 191-92.] This rule was adopted in California with respect to execution
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sales, and, in Odell v. Cox (1907) 151 Cal. 70, 74; 90 P. 194, the California Supreme Court recognized that:
. . . according to very respectable authority, inadequacy of price may be so gross as in itself to furnish satisfactory evidence of fraud or misconduct on the part of the officer or purchaser, and justify vacating the sale.
rSee Young v. Barker (1948) 83 Cal.App.2d 654, 659; 189 P.2d 521.]
The California cases dealing with inadequacy of price in trustee's sales are based on execution sale cases such as Odell, supra♦ [See e.g., Winbialer v. Sherman, supra, 175 Cal. 270, 275.] California courts have not expressly adopted the first element of Lord Eldon's rule—that inadequacy of price so great as to shock the conscience will invalidate a sale—in examining trustee's sales; the courts have expressly accepted only the second element--that inadequate price, when coupled with unfairness which produces the inadequacy, will render a sale voidable. The cases have neither expressly rejected the first element of Lord Eldon's rule nor explained the element's omission from the general formulation of the rule on inadequacy of sale's price. Federal common law, however, recognizes that a trustee's sale may be invalidated if the sale price is so low that it shocks the conscience.  [See United
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States v. Wells (5th Cir. 1968) 403 F.2d 596, 598; United States v. MacKenzie (D. Nev. 1971) 322 F.Supp. 1058, 1059, aff'd. (9th Cir. 1973) 474 F.2d 1008.] Since California now statutorily acknowledges the equitable power of the court to safeguard parties from the oppression of unconscionable contractual terms, California courts should embrace the rule prohibiting sales based on shockingly insignificant sales prices.
C.  Enjoining the Sale
1.  Propriety of Injunctive Relief
An action to enjoin a foreclosure sale is a well recognized remedy to prevent an unwarranted foreclosure. [See 2 Ogden's, Rev. Cal. Real Prop. Law 959.] An injunction may issue to prevent acts which: (a) cause great or irreparable injury; (b) violate the party's rights and tend to render the judgment ineffectual; (c) create harm for which money damages are inadequate; (d) may lead to a multiplicity of actions; and (e) violate a trust. [Code of Civ. Proc. § 526; see Civ. Code §§ 3368, 3422.]
In determining whether to issue any preliminary injunction, the trial court must examine two interrelated factors:
The first is the likelihood that the plaintiff will
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prevail on the merits at trial. The second is the interim harm that the plaintiff is likely to sustain if the injunction were denied as compared to the harm that the defendant is likely to suffer if the preliminary injunction were issued. IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 69-70; 196 Cal.Rptr. 715.
[See e.g., Robbins v. Superior Court (1985) 38 Cal.3d 199, 206; 211 Cal.Rptr. 398; Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 527-28; 67 Cal.Rptr. 761; Bavpoint Mortgage Corp. v. Crest Premium Real Estate etc. Trust, supra, 168 Cal.App.3d 818, 824.] Whether or not the trustor is likely to prevail on the merits is obviously a question of fact in each case. If the trustor is not likely to prevail, the injunction may be denied notwithstanding any irreparable harm which may attend the foreclosure:
In a practical sense it is appropriate to deny an injunction where there is no showing of reasonable probability of success, even though the foreclosure will create irreparable harm, because there is no justification in delaying that harm where, although irreparable, it is also inevitable. Jessen v. Keystone Sav. & Loan Assn. (1983) 142 Cal.App.3d 454, 459; 191 Cal.Rptr. 104.
Foreclosure is a "drastic sanction." rBavpoint Mortgage Corp.
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v. Crest Premium Real Estate etc. Trust, supra, 168 Cal.App.3d 818, 837.] Irreparable injury will almost always be involved in a home foreclosure, especially if the grounds for invalidating the foreclosure rest on the voidability rather than the voidness of the transaction. Since a bona fide purchaser may buy the property at a foreclosure sale free of many, if not all, of a particular trustor's defenses to the sale, the court's failure to enjoin an improper foreclosure may doom the trustor to the loss of the property. [See Chapter III F, infra, "The Status of Bona Fide Purchaser or Encumbrancer".] Furthermore, courts presume in a foreclosure context that the property is unique, that its loss is irreparable, and that money damages are inadequate unless the property is being openly marketed and has no special value to the owner other than its market price. [See Jessen v. Keystone Sav. & Loan Assn.. 142 Cal.App.3d 454, 457-58; 191 Cal.Rptr. 104; Stockton v. Newman (1957) 148 Cal.App.2d 558, 564; 307 P.2d 56.] In addition, the trustor will suffer irreparable injury because the trustor generally has no right of redemption after a foreclosure sale.  [See discussion in Chapter II B 10a, supra, "Redemption".]
A foreclosure will often render ineffectual any ultimate relief that may be awarded. If the trustor, for example, is entitled to damages but not rescission in a particular transaction, the trustor would be allowed to retain the property and would be compensated in damages.  But, such a judgment would be rendered
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ineffectual through the loss of the property at foreclosure. [See Stockton v. Newman, supra, 148 Cal.App.2d 558, 563-64.] Similarly, a foreclosure would render moot the trustor's attempt to cancel a trust deed if the property were to be sold to a bona fide purchaser. Thus, an injunction is necessary to preserve the status quo. [See Weinqand v. Atlantic Sav. & Loan Assn. (1970) 1 Cal.3d 806, 819; 83 Cal.Rptr. 650.]
Courts have held that injunctions are appropriate to restrain foreclosure sales in various contexts. The following is an illustrative but not exclusive list: (a) no default [see Freeze v. Salot (1954) 122 Cal.App.2d 561, 564; 266 P.2d 140; cf. Salot v. Wershow (1958) 157 Cal.App.2d 352, 355; 320 P.2d 926]; (b) disputes about the amount owed [see e.g., Paramount Motors Corp. v. Title Guar. & Trust Co. (9th Cir. 1926) 15 F.2d 298, 299; More v. Calkins, supra, 85 Cal. 177, 188]; (c) disputes about the amount owed because of the trustor's offsetting claims [see Hauger v. Gates (1954) 42 Cal.2d 752, 756]; (d) fraud [see e.g., Stockton v. Newman, supra, 148 Cal.App.2d 558, 563-64; Daniels v. Williams (1954) 125 Cal.App.2d 310, 312-13; 270 P.2d 556; see also U.S. Hertz, Inc. v. Niobrara Farms (1974) 41 Cal.App.3d 68, 79; 116 Cal.Rptr. 44]; (e) no consideration [see Ybarra v. Solarz (1942) 56 Cal.App.2d 342; 132 P.2d 880 (no consideration for novation creating balloon payment)]; (f) improper notice of default [see Lockwood v. Sheedv, supra, 157 Cal.App.2d 741, 742; see also Strike
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v. Trans-West Discount Corp. (1979) 92 Cal.App.3d 735; 155 Cal.Rptr. 132 (court vacates notice of default and permits new notice, but disallows usurious interest), app. dis. 444 U.S. 948; System Inv. Corp. v. Union Bank, supra, 21 Cal.App.3d 137, 152-53; (g) trustee's breach of duty in conducting the sale [see Baron v. Colonial Mortgage Service Co., supra, 111 Cal.App.3d 316, 324]; (h) trustor's minor delays in making installment payments [see Bavpoint Mortgage Corp. v. Crest Premium Real Estate etc. Trust, supra, 168 Cal.App.3d 818, 827.]
Unless the obligation or trust deed is fundamentally infirm so that no foreclosure would be proper, most preliminary injunctive relief will only temporarily halt the foreclosure until corrective measures are taken. For example, if the amount is disputed, the foreclosure may be enjoined until the court determines the amount properly owed. [See Producers Holding Co. v. Hill, supra, 201 Cal. 204, 209; More v. Calkins, supra, 85 Cal. 177, 188.] If the notice of default is defective, the court may enjoin the sale on that particular notice of default without prejudice to the beneficiary's recording a proper notice of default. [See Lockwood v. Sheedv, supra, 157 Cal.App.2d 741, 742.] Alternatively, the court could vacate a notice of default containing an improper demand (e.g., usurious interest) without issuing a preliminary injunction and permit the beneficiary to file a proper notice. [See Strike v. Trans-West Discount Corp., supra, 92 Cal.App.3d 735; 155 Cal.Rptr.
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132.]
2.  Scope of Injunctive Relief
The injunctive relief requested should be for an order restraining the trustee and the beneficiary. If only the trustee is enjoined, the beneficiary might be able to circumvent the order by substituting a new trustee. [See Civ. Code § 2934a.] A trustee can employ an agent or subagent to perform the trustee's tasks under a trust deed. [See Civ. Code § 2924d(d); Orloff v. Pece (1933) 134 Cal.App. 434, 436; 25 P.2d 484.] Therefore, the injunction should cover all agents, subagents, employees, representatives and all other persons, corporations, or other entities which act by, on behalf of, or in concert with the trustee and beneficiary.
The injunction should apply not only to selling, attempting to sell, or causing the sale of the property, but also should enjoin any act authorized or permitted by Civil Code §§ 2924, 2924b, 2924f, 2924g, and 2934a in connection with or incident to the sale. Some of the acts authorized or permitted by these sections may not be construed to be covered by a general anti-sale injunction.
For example, in American Trust Co. v. De Albergria (1932) 123 Cal.App. 76, 78; 10 P.2d 1016, the trustee postponed a sale after
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a temporary restraining order issued and held the sale on the postponed date after the order was dissolved. The court held that the order restraining the continuing of the sale did not preclude postponements. Frequently, if a temporary restraining order prevents a sale, the trustee will postpone the sale so that it will be held on the same day as and immediately after the hearing on the preliminary injunction. If the preliminary injunction is denied, the sale will take place post haste. If, however, the trustee is prevented from postponing the sale, a new notice of sale will have to be given, and the trustor will have the opportunity to use the new notice of sale period to raise money or consider other appropriate remedies, including bankruptcy. If the sale is postponed in violation of a restraining order, the sale will be voidable. rSee Powell v. Bank of Lemoore (1899) 125 Cal. 468, 472; 58 P. 83; Baalev v. Ward (1869) 37 Cal. 121 139; 10 P.2d 1016; American Trust Co. v. De Alberqria, supra, 123 Cal.App. 76, 78.]
The injunction should also restrain the beneficiary from transferring the note and trust deed without informing the transferee of the trustor's claims and defenses. Otherwise, the transferee may be a holder in due course and take the obligation and security free of the trustor's rights. [See e.g., Szczotka v. Idelson (1964) 228 Cal.App.2d 399; 39 Cal.Rptr. 466; see also Chapter I B 4b, supra, "The Beneficiary's Transferees".]
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3.
National Banks
The statute precluding preliminary injunctions against national banks [12 U.S.C. § 91] does not prevent a state court from issuing a preliminary injunction against a national bank to restrain a nonjudicial foreclosure pending the adjudication of the trustor's rights. [See Third National Bank In Nashville v. Impac Ltd., Inc. (1977) 432 U.S. 312; 97 S.Ct. 2307.] rKemple v. Security-First Nat. Bank (1967) 249 Cal.App.2d 719; 57 Cal.Rptr. 838 and First Nat. Bank of Oakland v. Superior Court (1966) 240 Cal.App.2d 109; 49 Cal.Rptr. 358 are contra but no longer good authority.]
4.
Tender
The general rule is that the trustor cannot obtain an injunction against a foreclosure without tendering the amount owed. rsee Sipe v. McKenna (1948) 88 Cal.App.2d 1001, 1006; 200 P.2d 61.] Similarly, the court may dissolve an injunction it issued if the trustor does not tender what is owed. [See Meetz v. Mohr, supra, 141 Cal. 667, 672-73.] If the injunction action is commenced during the reinstatement period, the tender would have to be the amount needed to cure the default. [See Civ. Code § 2924c; Bisno v. Sax (1959) 175 Cal.App.2d 714, 724; 346 P.2d 814.]
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A tender is an offer of full performance. An offer of partial performance has no effect. [Civ. Code § 1486; see e.g., Gaffrev v. Downey Savings & Loan Assn. (1988) 200 Cal.App.3d 1154, 1165; 246 Cal.Rptr. 421.] The tender cannot be conditioned on any act of the beneficiary which the beneficiary is not required to perform. [Civ. Code § 1494; see e.g., Karlsen v. American Sav. & Loan Assn.. supra, 15 Cal.App.3d 112, 118.]
A tender is effective only if the trustor has the present ability to fulfill the tender. [See Civ. Code § 1495; see e.g., Napue v. Gor-Mev West, Inc. (1985) 175 Cal.App.3d 608, 621; Karlsen v. American Sav. & Loan Assn., supra, 15 Cal.App.3d 112, 118.] If the trustor's continued ability to perform is at issue during or at the conclusion of an action, the court may consider the trustor's ability at that time. [See Napue v. Gor-Mev West, Inc., supra, 175 Cal.App.3d 608, 621-22.] The trustor's offer to sell the property to pay the debt is a sufficient tender of full payment if the property is worth considerably more than the debt. [See In re Worcester (9th Cir. 1987) 811 F.2d 1224, 1231.] On the other hand, the trustor's mere hope that a lender would release property from the lien, that the property would be sold, and that any additional amount owed would be refinanced is an insufficient tender. [See Karlsen v. American Sav. & Loan Assn., supra, 15 Cal.App.3d 112, 118.)
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A proper tender "stops the running of interest on the obligation, and has the same effect upon all its incidents as performance thereof." [Civ. Code § 1504.] A valid tender of a payment, even if refused, precludes a foreclosure based on the failure to make that payment unless the entire balance of the obligation has been accelerated. [See Bisno v. Sax, supra, 175 Cal.App.2d 714, 724.]
If the entire amount of the obligation is tendered, the lien created by the deed of trust is discharged even if the tender is refused: the creditor maintains the right to collect the amount owed but loses its security interest. [See Civ. Code §§ 1504, 2905; Sondel v. Arnold (1934) 2 Cal.2d 87, 89; 39 P.2d 793; Lichtv v. Whitney, supra, 80 Cal.App.2d 696, 701-02; Wagner v. Shoemaker (1938) 29 Cal.App.2d 654, 657; 85 P.2d 229; Wiemever v. Southern T. & C. Bank (1930) 107 Cal.App. 165, 173-74; 290 P. 70.] As a result of the discharge of the trust deed, the trustee has no power to proceed with a foreclosure. [See Winnett v. Roberts, supra, 179 Cal.App.3d 909, 922; Biusno v. Sax, supra, 175 Cal.App.2d 714, 724; Kleckner v. Bank of America (1950) 97 Cal.App.2d 30, 33; 217 P.2d 28.] Accordingly, any foreclosure sale that has been conducted is void and conveys no title. r Lichtv v. Whitney, supra, 80 Cal.App.2d 696, 702.]
There are, however, several notable exceptions to the rule
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requiring tender. Tender is not required if the trustor seeks to rescind the obligation and trust deed on the ground of fraud because payment would be an affirmance of the debt. [See Stockton v. Newman, supra, 148 Cal.App.2d 558, 564.] No tender is required when nothing is owed such as, for example, when the trustor's obligation is offset by the beneficiary's obligation to the trustor. [See Hauqer v. Gates, supra, 42 Cal.2d 752, 753; see also In re Worchester. supra, 811 F.2d 1224, 1230 n.6.] Moreover, tender is not required when the amount owed is in dispute and the foreclosure should be stayed to permit an accounting or adjudication of the amount of the debt. [See More v. Calkins, supra, 85 Cal. 177, 188-90; see also Stockton v. Newman, supra, 148 Cal.App.2d 558.] The Supreme Court has also recognized that a tender is not necessary when the trustor is willing to make a tender but is frustrated in doing so by the beneficiary's bad faith conduct.  [See McCue v. Bradbury (1906) 149 Cal. 108; 84 P. 993.]
For a further discussion of tender, see Chapter III D(3), infra, "Tender".
5.  Bank Deposit
A tender does not discharge the ultimate obligation to make the payment tendered. Tender is an offer of performance, not performance itself.  [See e.g., Walker v. Houston (1932) 215 Cal.
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742, 745; 12 P. 2d 952.] However, a tender of full payment accompanied by a deposit of that amount in the name of the creditor with a bank or savings and loan association and notice to the creditor extinguishes the payment obligation. [Id* at 746; Civ. Code § 1500.] The deposit must be unconditional. [See e.g., Gaff rev v. Downey Sav. & Loan Assn., supra, 200 Cal.App.3d 1154, 1167.]
A bank deposit does not have to be made when tender is required to prevent a foreclosure or vacate a sale. For example, the tender of the amount owed to reinstate an obligation is sufficient to cure the default and reinstate the obligation; a bank deposit is not necessary, rMagnus v. Morrison (1949) 93 Cal.App.2d 1, 3; 208 P.2d 407.]
6.  Bond or Undertaking
If an injunction is granted, the law requires that an undertaking be given. [Code of Civ. Proc. § 529(a)(c).] This statutory requirement does not specifically apply to temporary restraining orders. The Supreme Court advises that the "better practice" is for the trial court to require a bond for a temporary restraining order, but such an order is not void if a bond is not required. fBiasca v. Superior Court (1924) 194 Cal. 366; 228 P. 861; see River Farms Co. v. Superior Court (1933) 131 Cal.App. 365,
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370; 21 P.2d 643.] A bond, however, is required for a preliminary injunction. [Code of Civ. Proc. § 529; Neumann v. Moretti (1905) 146 Cal. 31, 32-33; 79 P. 512.]
Significantly, the court can waive the bond requirement for poor litigants. The party seeking a preliminary injunction without bond need not proceed in forma pauperis; however, the court will use in forma pauperis standards in determining whether to grant the injunction without bond. rConover v. Hall (1974) 11 Cal.3d 842, 850-52; 114 Cal.Rptr. 642.]
If a bond is required, the lawyer representing the homeowner should assure that the bond is not too large, especially because the homeowner likely will be unable to afford any bond, let alone a large one. The purpose of the bond is to protect the defendant against damages in the event the court determines that the injunction should not have been issued. [Code of Civ. Proc. § 529.] The deed of trust, however, covers the trustor's continuing default and accruing unpaid interest. Therefore, the deed of trust should be ample security for the beneficiary if there is sufficient equity in the property to cover additional interest and other expenses emanating from the delay. As a result, any bond should be nominal unless the equity in the property is insufficient; in that event, the bond should only be large enough to cover anticipated damage not covered by the security.  Moreover, a bond
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which is significantly larger than necessary to protect against damages may improperly restrict the trustor's access to the courts and thus may infringe on the trustor's due process rights. [See Lindsev v. Normet (1972) 405 U.S. 56, 74-79; 92 S.Ct. 862.]
7.  Appeals
An appeal is allowed from an order of the trial court granting or denying a temporary restraining order, preliminary injunction, or final injunction. [Code of Civ. Proc. §§ 904.1(a), 904.1(f); U.S. Hertz, Inc. v. Niobrara Farms, supra, 41 Cal.App.3d 68, 72.] The trial court may restrain the foreclosure pending appeal even though the court may have denied a final injunction. [See City of Pasadena v. Superior Court (1910) 157 Cal. 781, 787-88; 109 P. 620.]  In City of Pasadena, the Supreme Court observed that:
Common fairness and a sense of justice readily suggests that while plaintiffs were in good faith prosecuting their appeals, they should be in some manner protected in having the subject-matter of the litigation preserved intact until the appellate court could settle the controversy . . . in order that, if it be ultimately decided that the judgment appealed from was erroneous, his property may be saved to him.  (.Id. at 795-96.)
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The appellate courts likewise can issue a stay order or writ of supersedeas which is injunctive in nature to preserve the status quo pending appeal. [Code of Civ. Proc. § 923; see generally, Agricultural Labor Relations Board v. Tex-Cal Land Management, Inc. (1987) 43 Cal.3d 696, 708; 238 Cal.Rptr. 780; People ex rel. San Francisco Bay Conserv. & Dev. Comm. v. Emeryville (1968) 69 Cal.2d 533; 72 Cal.Rptr. 790.]
8.  Notice of Rescission and Lis Pendens
If the sale is not enjoined, the trustor is in serious jeopardy of losing the right to regain the property in the event it is sold to a bona fide purchaser or the purchaser uses the property for security for a loan from a bona fide encumbrancer. Although the bona fides doctrine will not vitiate those claims predicated on voidness which the trustor is not barred from asserting after a foreclosure sale, the doctrine will hamper, if not preclude, the ability of the trustor to vacate the sale based on claims that render the obligation, the trust deed, or the sale voidable. [See discussion in Chapter III F, infra, "The Status of Bona Fide Purchaser or Encumbrancer". ] Therefore, a lawyer representing a homeowner in foreclosure should immediately take steps to avert the application of the bona fides doctrine by giving constructive notice of the homeowner's claims.
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a.  Notice of Rescission
Every acknowledged conveyance of real property which is recorded with the County Recorder provides constructive notice to subsequent purchasers and encumbrancers. [Civ. Code § 1213.] A conveyance is defined to include any instrument which affects the title to real property [Civ. Code § 1215], and any instrument affecting title to real property may be recorded. [Gov. Code § 27280.] The effect of the recordation is to make every conveyance, except a lease not exceeding one year, void as to all subsequent purchasers and encumbrancers in good faith and for a valuable consideration who record their conveyance prior to the recordation of the earlier conveyance.  [Civ. Code § 1214.]
In Dreifus v. Marx (1940) 40 Cal.App.2d 461, 466; 104 P.2d 1080, the Court of Appeal held that a recorded notice or rescission of a deed, which had been served on the defendants and which states grounds for rescission based on fraud, undue influence, and lack of consideration, affected title to real property and imparted constructive notice of the rightful owner's claims and assertions of title. [See Civ. Code § 1215 defining conveyance to include a document affecting title.]  As the court held,
Its effect was to declare to the world that the author of the notice had by delivery of a deed been defrauded by the
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party upon whom the notice had been served, or had failed to receive consideration for the deed, which fact was notice of the invalidity of such prior deed. By the presence of said notice upon the official records of the county, appellant [a subsequent encumbrancer] had constructive notice of the contents of the instrument which was her initial step in her rescissory proceedings to nullify the alleged fraudulent transaction. (.Id. at 466.)
Since the notice of rescission becomes effective upon its service on the persons against whom rescission is sought, the notice must be served in addition to being recorded to impart constructive notice. [See Brown v. Johnson (1979) 98 Cal.App.3d 844, 850; 159 Cal.Rptr. 675.] Although not specifically required by the cases, the recordation of a declaration of service along with the notice of rescission appears to be advisable.
The recognition of a recorded and served notice of rescission as a document imparting constructive notice should not be interpreted to mean that any recorded document purporting to affect title will create constructive notice: "It is settled that an instrument which is recorded but which is not authorized to be recorded and given constructive notice effect by statute does not impart constructive notice to subsequent purchasers."  rBrown v.
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Johnson, supra, 98 Cal.App.3d 844, 849; see e.g., Owens v. Palos Verdes Monaco (1983) 142 Cal.App.3d 855, 868; 191 Cal.Rptr. 381 (partnership statement); Lawyers Title Co. v. Bradbury (1981) 127 Cal.App.3d 41, 45; 179 Cal.Rptr. 363 (court order for child and spousal support); Brown v. Johnson, supra, 98 Cal.App.3d 844; (notice of vendor's lien); Stearns v. Title Ins. & Trust Co. (1971) 18 Cal.App.3d 162, 169; 95 Cal.Rptr. 682 (surveys); Black v. Solano Co. (1931) 114 Cal.App. 170, 173-74; 299 P. 843 (royalty agreement); Hale v. Penderarast (1919) 42 Cal.App. 104, 107-08; 183 P. 833 (notice of property repurchase agreement); Rowley v. Davis (1917) 34 Cal.App. 184, 190-91; 167 P. 162 (notice that absolute deed intended as mortgage).] Therefore, any document contesting the transaction should be recorded in the form of a notice of rescission.
b.  Lis Pendens
As soon as a complaint is filed, a lis pendens should be recorded. The recordation of this lis pendens gives constructive notice to prospective purchasers and lenders of the claims asserted in the action. [Code of Civ. Proc. § 409(a); see e.g., Putnam Sand & Gravel Co., Inc. v. Albers (1971) 14 Cal.App.3d 722, 725; 92 Cal.Rptr. 636.] Therefore, even if the temporary restraining order or the preliminary injunction is denied, subsequent purchasers and encumbrancers will take their interest subject to the plaintiff's
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claims and will not have a bona fide status.
A lis pendens is simply a notice that there is pending litigation "concerning real property or affecting the title or the right of possession of real property." [Code of Civ. Proc. § 409(a).] The notice must include the names of the parties, the object of the action, and a description of the property. (Id.) Prior to recording, the notice must be served by registered or certified mail, return receipt requested to all known addresses of the adverse parties and all owners of record as shown in the latest assessment information in the possession of the county assessor's office. [Code of Civ. Proc. § 409(c).] A copy of the lis pendens must also be filed with the court in which the action is filed. fid.) A proof of service must be recorded with the lis pendens or, in lieu thereof, a declaration under penalty of perjury stating that the address of the adverse party is unknown. [Code of Civ. Proc. § 409(d).] If the service and proof of service requirements are not satisfied, the lis pendens is void.  (Id.)
D.  Attack on the Sale's Validity
1.  Vacating the Foreclosure Sale and Obtaining Damages
The traditional method of challenging a foreclosure sale is through a suit inequity,  rAnderson v. Heart Fed. Sav. & Loan Assn.
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(1989) 1989 Cal.App. LEXIS 141.]
The trustor can seek to set aside any improper foreclosure sale:
It is the general rule that courts have power to vacate a foreclosure sale where there has been fraud in the procurement of the foreclosure decree or where the sale has been improperly, unfairly or unlawfully conducted, or is tainted by fraud, or where there has been such a mistake that to allow it to stand would be inequitable to purchaser and parties. Sham bidding and the restriction of competition are condemned, and inadequacy of price when coupled with other circumstances of fraud may also constitute ground for setting aside the sale. Bank of America v. Reidv, supra.   15 Cal.2d 243, 248.
[See e.g., Stirton v. Pastor, supra, 177 Cal.App.2d 232, 234; Brown v. Busch. supra, 152 Cal.App.2d 200, 203-04; Pv v. Pleitner, supra, 70 Cal.App.2d 576, 579.] In a more modern formulation of the rule, the Court of Appeal has stated that —
"The courts scrutinize a sale held under power in a trust deed carefully, and will not sustain it unless it is conducted with fairness, openness, scrupulous integrity, and the trustee exercises sound discretion to protect the rights of all
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interested parties and obtain the best possible price." Bank of Seoul & Trust Co. v. Marcione, supra, 198 Cal.App.3d 113, 119.
The plaintiff bears the burden of proof and, if the action is based on irregularities in the sale process, must show injury from the claimed irregularities. [See e.g., Stevens v. Plumas Eureka Annex Min. Co., supra. 2 Cal.2d 493, 497; Sargent v. Shumaker, supra, 193 Cal. 122; Anderson v. Heart Fed. Sav. & Loan Assn., supra, 1989 Cal.App. LEXIS 141.] The injured trustor does not have to attempt to enjoin the sale before bringing an action to vacate the sale. [See Hauaer v. Gates, supra, 42 Cal.2d 752, 756.] The trustor is not estopped from raising claims concerning the sale's validity which could have been raised before the sale. (Id. ) However, the trustor's action may be barred by laches. [See Smith v. Sheffev (1952) 113 Cal.App.2d 741, 744; 248 P.2d 959.]
The trustor may seek damages instead of, or as an alternative to, setting aside the sale. [See Munaer v. Moore, supra, 11 Cal.App.3d 1, 7; Standlev v. Knapp, supra, 113 Cal.App. 91, 100-02; see also Stockton v. Newman, supra, 148 Cal.App.2d 558, 563-64. ] The decision to seek damages and/or the rescission of the trustee's sale may be influenced by whether a jury trial is desired. An action to vacate a trustee's sale is equitable in nature and, hence, the trustor would not be entitled to a jury
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trial. An action for damages, however, is an action at law in which the right to jury trial ordinarily exists. If the legal and equitable issues are joined, the trial court has the discretion to try the equitable issues first, and if the trial court's determination of these issues is dispositive, nothing remains to be considered by the jury. [See Raedeke v. Gibraltar Sav. & Loan Assn. (1974) 10 Cal.3d 665, 671; 111 Cal.Rptr. 693.]
2.
Grounds for Attacking the Sale
The grounds for attacking the sale are discussed above. [See Chapter III B, supra,   "Grounds for Attacking the Foreclosure".]
3.
Tender
Since the action to set aside the sale is equitable in nature, the trustor seeking equity is compelled to do equity by tendering the amount of the obligation owed. [See e.g., Shimpones v. Sticknev (1934) 219 Cal. 637, 649; 28 P.2d 673; Napue v. Gor-Mev West, Inc. . supra, 175 Cal.App.3d 608, 621; Karlsen v. American Sav. & Loan Assn.. supra, 15 Cal.App.3d 112, 117; Crummer v. Whitehead, supra, 230 Cal.App.2d 264, 268; Foae v. Schmidt (1951) 101 Cal.App.2d 681, 683. Pv v. Pleitner, supra, 70 Cal.App.2d 576, 582.]
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For a discussion of tender and the circumstances which excuse tender, see discussion in Chapter III C 4, supra, "Tender".]
A junior lienor seeking to set aside the sale of a senior lienor because of irregularities that impaired the junior lienor's opportunity to reinstate or redeem must tender the full amount owing on the senior obligation. [See FPCI RE-HAB 01 v. E&G Investments, Ltd. (1989) 207 Cal.App.3d 1018, 1021-22; 255 Cal.Rptr. 157; Arnolds Management Corp. v. Eischen (1984) 158 Cal.App.3d 575; 205 Cal.Rptr. 15 (junior lienor had no notice of sale but its right of reinstatement had elapsed); but see United States Cold Storage v. Great Western Sav. & Loan Assn. (1985) 165 Cal.App.3d 1214, 1223-25; 212 Cal.Rptr. 232.] If the ground for vacating the sale does not involve an irregularity precluding the exercise of the right of reinstatement or redemption, tender is not necessary. [See FPCI RE-HAB 01 v. E&G Investments, Ltd., supra, 207 Cal.App.3d 1018, 1022.]
4.  Conclusiveness of Deed Recitals
Trustee's deeds routinely contain a series of recitals concerning the propriety of the foreclosure. The recitals usually cover every aspect of the foreclosure and purport to be conclusive evidence that the recited facts occurred. The authority of the trustee to make these recitals which ostensibly bind the trustor
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is derived from the trust deed. [See Little v. CFS Service Corp., supra, 188 Cal.App.3d 1354, 1358.] The recitals include such facts as the following: a default occurred and still existed at the time of sale, a properly completed notice of default was properly mailed to all parties, not less than three months elapsed between the recordation of the notice of default and the posting and the first publication of the notice of sale, all posting and mailing requirements specified in the trust deed and by statute for the notice of sale were met, the beneficiary properly demanded that the trustee sell the property, and the trustee properly sold the property in full accordance with the terms of the trust deed and all laws. Obviously, this formidable array of recitals, if conclusively binding on the trustor, would be an insuperable obstacle to setting aside the sale. The courts and the Legislature have traditionally recognized the validity of some of these recitals, but the courts have fashioned important exceptions which must be considered by counsel representing a homeowner trying to vacate a trustee's sale.
As a general proposition, California courts have historically sustained the validity of trustee's deed recitals regarding the regularity of sale procedures, such as properly publishing and posting notices, as conclusive evidence of the facts recited. [See e.g., Pacific States Sav. & Loan Co. v. O'Neill, supra, 7 Cal.2d 596, 599; 61 P.2d 1160; Cobb v. California Bank, supra, 6 Cal.2d
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389, 390; Central Nat. Bank v. Bell, supra, S Cal.2d 324, 327; Sorensen v. Hall (1934) 219 Cal. 680, 682; 28 P.2d 667; Simson v. Eckstein (1863) 22 Cal. 580, 592; 54 P.2d 1107.] The theory underlying this rule is that the trustee, as the trustor's agent, has been empowered by the trustor in the terms of the deed of trust to bind the trustor in making conclusive admissions regarding the regularity of the sale process. [See Mersfelder v. Spring (1903) 139 Cal. 593, 595; 73 P. 452; Little v. CFS Service Corp., supra, 188 Cal.App.3d 1354, 1358; Pierson v. Fischer, supra, 131 Cal.App.2d 208, 216-17; 280 P.2d 491.] However, the trustee is not obliged to issue a trustee's deed containing conclusive presumptions regarding the regularity of sales procedures if the procedures were defective. [See Little v. CFS Service Corp., supra, 188 Cal.App.3d 1354, 1360.]
The Legislature has provided that recitals dealing with compliance with all legal requirements for mailing copies of notices, publishing or personally delivering a copy of the notice of default and posting and publishing the notice of sale are prima facie evidence of compliance and conclusive evidence in favor of a bona fide purchaser. [Civ. Code § 2924; see Garfinkle v. Superior Court, supra, 21 Cal.3d 268, 279 n.16; (Supreme Court withholds opinion on validity and effect of Civ.Code §2924 presumptions); a discussion of what is a "bona fide purchaser" is contained in Chapter III F, infra, "The Status of a Bona Fide
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Purchaser or Encumbrancer" . ] Thus, recitals regarding the mailing, posting, and publishing of notices are conclusive only as to a bona fide purchaser but are rebuttable as to everyone else. [See Napue v. Gor-Mev West. Inc., supra, 175 Cal.App.3d 608, 620-21; Wolfe v. Lipsev, supra, 163 Cal.App.3d 633, 639-40.] The obvious purpose of the presumption is to protect a bona fide purchaser at a trustee's sale from certain claims of procedural defects. [See Napue v. Gor-Mev West, Inc.. supra, 175 Cal.App.3d 608, 615.]
The statute does not deal with the effect of purported conclusive recitals regarding matters other than the mailing, posting, and publishing of notices. [See Wolfe v. Lipsev, supra, 163 Cal.App.3d 633, 640 (application of presumptions in Civ.Code §2924 to notices of postponement is "questionable"). The courts, however, recognized that the recitals did not prevent an examination into any fraud or unfairness in the sale process about which the purchaser has notice. Thus, for example, the Supreme Court declared that conclusive recitals "would not, perhaps, preclude the inquiry in an equitable proceeding into the fairness of the sale, or with other matters which on equitable principles might entitle the party injured to relief . . . ." rMersfelder v. Spring, supra, 139 Cal. 593, 595; see e.g., Taliaferro v. Crola (1957) 152 Cal.App'.2d 448, 449-50; 313 P.2d 136; Karrell v. First Thrift of Los Anaeles (1951) 104 Cal.App.2d 536, 539; 232 P.2d 1; Seccombe v. Roe (1913) 22 Cal.App. 139, 143; 133 P. 507.]
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The courts have also declared that no recitals are conclusive between the beneficiary and the trustor. As the Court of Appeal held,
We are of the opinion that this stipulation as to conclusiveness, reading the whole deed and various requirements together, was only intended and only had the effect to protect an innocent purchaser or a third party to the transaction who acquired at such sale the legal title, but that as between the trustor and the beneficiary, when such beneficiary takes the legal title under a sale made in violation of terms of the trust, the trustor is not estopped to deny the regularity of the sale and to obtain equitable relief through a redemption thereof .... Seccombe v. Roe, supra, 22 Cal.App. 139, 143-44.
[See Beck v. Reinholtz (1956) 138 Cal.App.2d 719, 723; Security-First National Bank v. Crver (1940) 39 Cal.App.2d 757, 762; 104 P.2d 66; see also Tomczak v. Ortega, supra, 240 Cal.App.2d 902, 907; see generally 20th Century Plumbing Co. v. Sfreaola (1981) 126 Cal.App.3d 851, 854; 179 Cal.Rptr. 144 (judgment creditor buying at sale is not a bona fide purchaser).]
111-74
Moreover, the trustor may not waive any- rights under Civil Code §§ 2924, 2924b, and 2924c. [Civ. Code § 2953.] Therefore, any provision in the trust deed by which the trustor purportedly authorized the trustee to admit conclusively that the protections afforded by these sections have been extended, when they have not been extended, should be construed as an invalid waiver. [See Tomczak v. Ortega, supra, 240 Cal.App.2d 902, 907; but see Pierson v. Fischer, supra, 131 Cal.App.2d 208, 216-17, which is completely contrary to the public policy expressed in Civ. Code §§ 2924 and 2953; but see also Leonard v. Bank of America, supra, 16 Cal.App.2d 341, 345-46, the analysis of which should be superseded by Civ. Code § 2953 and Tomczak.)
The continued viability of these conclusive presumptions is open to challenge. The California Supreme Court declined to express any opinion on the validity and effect of the conclusive recital provisions of Civil Code § 2924. [See Garfinkle v. Superior Court, supra, 21 Cal.3d 268, 279 n. 16.]
The constitutionality of the conclusiveness of the recitals is also questionable. That issue has heretofore been avoided by California courts. [See Lancaster Security Inv. Corp. v. Kessler, supra, 159 Cal.App.2d 649, 655.] The effect of the conclusive presumption is dramatic: a trustor is irretrievably precluded by the trustee's recitals from introducing evidence at trial that the
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trustee illegally sold the trustor's property. For example, in attempting to recover possession of the property through unlawful detainer proceedings after sale, a purchaser must prove that the property was "duly sold" and that the purchaser's title has been "duly perfected." [See Code of Civ. Proc. § 1161a; see discussion in Chapter III E, infra, "Attacking the Sale or Defending Possession in Unlawful Detainer Proceedings."] Nevertheless, a bona fide purchaser can rely solely on the recitals to prove the case, and the trustor is barred from introducing contrary evidence to prevent being ousted from possession. [See e.g., Cruce v. Stein (1956) 146 Cal.App.2d 688, 693; 304 P.2d 118; Abrahamer v. Parks (1956) 141 Cal.App.2d 82, 84; 296 P.2d 343.]
Although a general discussion of the possible due process and equal protection infirmities to this statutory scheme is beyond the scope of this handbook, a lawyer representing a homeowner in foreclosure should consider several decisions of the United States Supreme Court which declared certain conclusive presumptions unconstitutional. rCleveland Bd. of Education v. LaFleur (1974) 414 U.S. 632; United States Dept. of Agriculture v. Murrv (1973) 413 U.S. 508; Vlandis v. Kline (1973) 412 U.S. 441; Stanley v. Illinois (1972) 405 U.S. 645. ] The gravamen of these cases is that due process forbids the use of irrebuttable presumptions to establish the truth of facts which are neither universally nor necessarily true when the state has reasonable alternative means
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to determine the existence of the facts. [See e.g., Vlandis v. Kline (1973) 412 U.S. 441, 452.] Although the Legislature is not prevented from establishing objective, rational criteria for determining the existence or nonexistence of facts, the Legislature cannot make the existence of a fact an issue and then make inadmissible patently relevant evidence tending to prove or disprove the fact. [See Weinberger v. Salfi (1975) 422 U.S. 749, 772.] Even as limited by Salfi, Vlandis and the other similar cases appear to prohibit the state's predicating the validity of a foreclosure sale and unlawful detainer proceeding on the regularity of the foreclosure sale process and then prohibiting the introduction of admissible evidence to disprove the regularity of the process. [See generally, Western & A.R.R. v. Henderson (1929) 279 U.S. 639 (invalidating arbitrary rebuttable presumption).]
Whether or not the conclusiveness of the presumptions is constitutional, a lawyer representing a homeowner in foreclosure should attempt to prevent the operation of the conclusive presumptions by preventing the execution and delivery of the trustee's deed. The bona fide purchaser obtains the benefit of the conclusive presumptions from the deed recitals; if the purchaser does not receive a deed, the purchaser will have no conclusive presumptions on which to rely. rLittle v. CFS Service Corp., supra, 188 Cal.App.3d 1354, 1360-61.] Therefore, if property has been sold through foreclosure but the trustee's deed has not been
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executed and delivered, the lawyer representing the trustor should attempt to enjoin the execution and delivery of the deed on the grounds of whatever irregularity may have existed in the sale and on the ground that the trustor will suffer irreparable injury as a result of the creation of the conclusive presumptions. (See generally, 3 Witkin, Summary of California Law, § 108, at 1577.)
E.  Attacking the Sale or Defending Possession in Unlawful Detainer Proceedings
Generally, the purchaser at a trustee's sale may institute an unlawful detainer action to obtain possession if the "property has been duly sold in accordance with Section 2924 of the Civil Code" and if "title under the sale has been duly perfected." [Code of Civ. Proc. § 1161a(b) (3). ] A transferee of the purchaser also has standing to use the unlawful detainer process. [See Evans v. Superior Court (1977) 67 Cal.App.3d 162, 169-70; 136 Cal.Rptr. 596.] The action may be brought after the failure to vacate following the service of a three-day notice to quit. [Code of Civ. Proc. § 116la(b).] However, unlawful detainer proceedings may be used against a tenant or subtenant only after the service of notice to quit at least as long as the periodic tenancy but not exceeding 30 days. [Code Civ. Pro. § 1161a(c).] The remedy is cumulative to common law actions such as ejectment which may be brought to obtain possession.  [See Duckett v. Adolph Wexler Bldg. & Fin.
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Corp. (1935) 2 Cal.2d 263, 265-66; 40 P.2d 506; Mutual Bldo. & Loan Assn. v. Corum (1934) 3 Cal.App.2d 56, 58; 38 P.2d 793.] With very rare exceptions, the purchaser will invoke summary unlawful detainer proceedings rather than other proceedings to gain possession.
However, the purchaser is precluded from invoking unlawful detainer if a local ordinance, such as a rent control law, does not permit eviction after foreclosure. [See Gross v. Superior Court (1985) 171 Cal.App.3d 265; 217 Cal.Rptr. 284.] The purchaser may also be bound to rent ceilings. [See People v. Little (1983) 141 Cal.App.3d Supp. 14; 192 Cal.Rptr. 619.]
The courts have charted inconsistent paths in determining what defenses may be raised in unlawful detainer proceedings and to what extent the trustor may be able to attack the purchaser's title. In the early cases, the courts concluded that the purchaser had the burden of proving that the purchaser acquired the property in the manner expressed in the unlawful detainer statute; i.e., the property was duly sold and the purchaser duly perfected title. No other questions of title could be litigated. [See e.g., Nineteenth Realty Co. v. Diacrs (1933) 134 Cal.App. 278, 288-89; 25 P.2d 522; Hewitt v. Justice's Court (1933) 131 Cal.App. 439, 443; 21 P.2d 641.]
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This rule was adopted by the Supreme Court in Cheney v. Trauzettel (1937) 9 Cal.2d 158; 69 P.2d 832. The Supreme Court held that:
... in the summary proceeding in unlawful detainer the right to possession alone was involved, and the broad question of title could not be raised and litigated by cross-complaint or affirmative defense. [Citations omitted.] It is true that where the purchaser at a trustee's sale proceeds under section 1161a of the Code of Civil Procedure he must prove his acquisition of title by purchase at the sale; but it is only to this limited extent, as provided by statute, that the title may be litigated in such a proceeding. [Citations omitted.] . . . the plaintiff need only prove a sale in compliance with the statute and deed of trust, followed by purchase at such sale, and the defendant may raise objections only on that phase of the issue of title. Matters affecting the validity of the trust deed or primary obligation itself, or other basic defects in the plaintiff's title, are neither properly raised in this summary proceeding for possession, nor are they concluded by the judgment. (Id. at 159-60.)
Accordingly, in numerous cases trustors have been forbidden from defending against the unlawful detainer on grounds other than
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showing that the sale was not conducted pursuant to Civil Code § 2924. [See e.g., California Livestock Production Credit Assn. v. Sutfin, supra, 165 Cal.App.3d 136, 140 n.2; Evans v. Superior Court, supra, 67 Cal.App.3d 162, 170-71; MCA. Inc. v. Universal Diversified Enterprises Corp. (1972) 27 Cal.App.3d 170, 176-77; 103 Cal.Rptr. 522; Cruce v. Stein, supra, 146 Cal.App.2d 688, 692; Abrahamer v. Parks, supra, 141 Cal.App.2d 82, 84; Hiaoins v. Covne (1946) 75 Cal.App.2d 69, 72-73, 75; 170 P.2d 25; Delov v. Ono (1937) 22 Cal.App.2d 301, 303; 70 P.2d 960.]
Other courts, on the other hand, have considered defenses extrinsic to compliance with statutory foreclosure procedure in determining unlawful detainer matters. In Seidell v. Anglo-California Trust Co. (1942) 55 Cal.App.2d 913, 921; 132 P.2d 12, the Court of Appeal construed Cheney to prohibit only equitable but not legal defenses. Therefore, the Court thought that lack of consideration and other issues going to the validity of the note and the trust deed were proper defenses. (Id. at 922.) Other cases have permitted the unlawful detainer defenses whether or not the grounds were technically legal or equitable. [See e.g., Kartheiser v. Superior Court (1959) 174 Cal.App.2d 617, 621; 345 P.2d 135 (beneficiary's waiver of default); Freeze v. Salot, supra, 122 Cal.App.2d 561; (no default); Kessler v. Bridge (1958) 161 Cal.App.2d Supp. 837; 327 P.2d 241 (rescission, lack of delivery); Altman v. McCollum. supra, 107 Cal.App.2d Supp. 847; (estoppel to
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assert default).]
The issue of what defenses can or should be raised also significantly affects the application of the res judicata doctrine to any action by the trustor after the unlawful detainer to challenge the trustee's sale. Cases, proceeding from Seidell, which hold that potential defenses are far ranging, have also held that issues which were, or might have been, determined in the unlawful detainer proceeding are barred by res judicata in subsequent proceedings. [See Freeze v. Salot. supra, 122 Cal.App.2d 561, 565-66; Bliss v. Security-First Nat. Bank (1947) 81 Cal.App.2d 50, 58; Seidell v. Analo-California Trust Co., supra, 55 Cal.App.2d 913.]
The Court of Appeal, however, ruled differently in Gonzales v. Gem Properties, Inc., supra, 37 Cal.App.3d 1029, 1036. The court recognized the extreme difficulty of conducting complicated defenses in the context of a summary proceeding; investigation and discovery procedures are limited, and the proceeding is too swift to afford sufficient time for preparation. Therefore, the court denied a res judicata effect to issues such as fraud.
The resolution of the problems raised by these cases appears in Vella v. Hudoins (1977) 20 Cal.3d 251; 142 Cal.Rptr. 414 and Asuncion v. Superior Court (1980) 108 Cal.App.3d 141; 166 Cal.Rptr.
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306. In Vella, the Supreme Court held generally that only claims "bearing directly upon the right of immediate possession are permitted; consequently, a judgment in unlawful detainer usually has very limited res judicata effect and will not prevent one who is dispossessed from bringing a subsequent action to resolve questions of title [citations omitted], or to adjudicate other legal and equitable claims between the parties [citations omitted]." (20 Cal.3d at 255.) The purchaser, however, must show that the sale was regularly conducted and that the purchaser's title was duly perfected.  (Id.)
The court reaffirmed the holding in Cheney that claims dealing with the validity of the trust deed or the obligation or with other basic defects in the purchaser's title should not be litigated in unlawful detainer proceedings, and that determination made regarding such claims should not be given res judicata effect. (Id. at 257.) Defenses which need not be raised may nonetheless be considered if there is no objection. [See Stephens, Partain & Cunningham v. Hollis, supra, 196 Cal.App.3d 948, 953.] Res judicata will apply only to defenses, including those ordinarily not cognizable but raised without objection, if there is a fair opportunity to litigate, rvella v. Hudgins, supra, 20 Cal.3d 251, 256-57.] Since complex claims, such as for fraud, can very rarely be fairly litigated in summary unlawful detainer proceedings, the trustor is not required to raise those issues as a defense.  (Id.
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at 258.)
Although not required and ordinarily not allowed to litigate critical issues involving the obligation, the trust deed, and title, the homeowner-trustor is practically impelled to litigate these issues or be dispossessed since an unlawful detainer hearing will certainly precede a trial on a quiet title action. [See Code of Civ. Proc. § 1179a; Kartheiser v. Superior Court, supra, 174 Cal.App.2d 617, 621-23.] The California Supreme Court, citing Justice Douglas, aptly observed:
. . . the home, even though it be in the slums, is where man's roots are. To put him into the street . . . deprives the tenant of a fundamental right without any real opportunity to defend. Then he loses the essence of the controversy, being given only empty promises that somehow, somewhere, someone may allow him to litigate the basic question in the case. S. P. Growers Assn. v. Rodriguez (1976) 17 Cal.3d 719, 730; 131 Cal.Rptr. 761.
Accordingly, the Court of Appeal held in Asuncion, supra, that "homeowners cannot be evicted, consistent with due process guaranties, without being permitted to raise the affirmative defenses which if proved would maintain their possession and ownership."  (108 Cal.App.3d at 146.)  Nonetheless, the Court was
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mindful that an unlawful detainer action was "not a suitable vehicle to try complicated ownership issues. ..." [Id. at 144; see Mehr v. Superior Court (1983) 139 Cal.App.3d 1044, 1049; 189 Cal.Rptr. 138; Gonzales v. Gem Properties, Inc., supra, 37 Cal.App.3d 1029, 1036.] The Court thus prescribed the following procedure when the trustor had on file a superior court action contesting title: (a) the municipal court should transfer the unlawful detainer proceeding to the superior court because that action ultimately involves the issue of title which is beyond the municipal court's jurisdiction; and (b) the superior court should stay the eviction action, subject to a bond if appropriate, until trial of the action dealing with title, or (c) the superior court should consolidate the actions.  (Id. at 146-47.)
If the challenge to title is based on fraud in the acquisition of title, improper sales methods, or other improprieties that directly impeach the unlawful detainer plaintiff's title or the procedures followed in the foreclosure sale, Asuncion and Mehr dictate that the unlawful detainer should be stayed. On the other hand, if the challenge to title is based on a claim unrelated to the specific property in question, such as a fraud not directly related to the obtaining of title to the property that is the subject of the unlawful detainer, the rule in Asuncion does not apply. [See Old National Financial Services, Inc. v. Seibert (1987) 194 Cal.App.3d 460, 464-67.]
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Asuncion should also be distinguished from Mobil Oil Corp. v. Superior Court (1978) 79 Cal.App.3d 486; 145 Cal.Rptr. 17, which is frequently cited in opposition to the procedure authorized in Asuncion♦ In Mobil, the court ruled that statutory procedure accorded unlawful detainer proceedings precluded staying the unlawful detainer action until the tenant gas station operator could try his action alleging unfair practices in the termination of his franchise. (Id. at 494.) The Asuncion court noted some procedural distinctions: the commercial lessee did not seek a preliminary injunction and obtained a stay on apparently inadequate factual grounds, while the Asuncions had not yet had the opportunity to present facts on which a preliminary injunction might issue.  (See 108 Cal.App.3d at 146 n. 1.)
In addition, the differences between the interests presented in commercial and residential transactions suggest that different considerations may apply to each. The courts have recognized a distinction between commercial and residential cases and have been more willing to allow affirmative defenses in residential cases. [See S. P. Growers Assn., supra, 17 Cal.3d 719, 730; 131 Cal.Rptr. 761; Custom Parking, Inc. v. Superior Court (1982) 138 Cal.App.3d 90, 96-100; 187 Cal.Rptr. 674; Schulman v. Vera (1980) 108 Cal.App.3d 552, 560-63; 166 Cal.Rptr. 620; Asuncion v. Superior Court, supra, 108 Cal.App.3d 141, 145, 146 n. 1;  Mobil Oil Corp.
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v, Handlev (1976) 76 Cal.App.3d 956, 966;- 143 Cal.Rptr. 321; see generally, Union Oil Co. v. Chandler (1970) 4 Cal.App.3d 716, 725; 84 Cal.Rptr. 756.]
The commercial lessee may be able to establish its rights in an action apart from the unlawful detainer. The trustor, however, will lose possession of the trustor's home. While the lessee's loss is likely compensable in money, the loss of the home and the attendant adverse impact on the psychological well being of the residents and the family structure will not as easily be amenable to compensation. Moreover, the family cast out onto the streets may be unable to maintain an action which may come to trial years later. [See S. P. Growers Assn. v. Rodriguez, supra, 17 Cal.3d 719, 730.] In addition, the affirmative defenses alleged in the recent commercial lease cases have presented substantial and complex issues [see e.g., Mobil Oil Corp. v. Superior Court, supra, 79 Cal.App.3d 486, 495 (unfair business practice charge involving all Mobil service station operators); Onion Oil Co. v. Chandler, supra, 4 Cal.App.3d 716, 725-26 (antitrust violations)] and would likely consume more trial time than most trustee' s sale cases.
Moreover, the court's decision on whether to recognize various affirmative defenses in unlawful detainer proceedings results from a balancing of the public policies furthered by protecting the tenant or property owner from eviction against the state's interest
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in the expediency of a summary proceeding. [See e.g., Barela v. Superior Court (1981) 30 Cal.3d 244, 250; 178 Cal.Rptr. 618; S. P. Growers Assn. v. Rodriguez, supra, 17 Cal.3d 719, 729-30; Custom Parking, Inc. v. Superior Court, supra, 138 Cal.App.3d 90.] There is a strong public policy supporting homeownership and the conservation of neighborhoods from destabilizing influences. [See discussion in Chapter III B 1 "Propriety of Injunctive Relief".] These interests when coupled with the due process concerns mentioned in Asuncion militate for the hearing of affirmative defenses in accord with the procedure set forth in Asuncion.
As an alternative to an Asuncion motion prior to the hearing of the unlawful detainer action, the homeowner's counsel could file a superior court action to challenge title and to restrain the purchasers from initiating or prosecuting an unlawful detainer. If the homeowner has lost the unlawful detainer, the injunction could be aimed at restraining the purchasers from enforcing the writ of possession or from taking possession of the premises.
Counsel should not direct the injunction against the municipal court or the sheriff or marshall since the superior court has no jurisdiction to enjoin a judicial proceeding or a public officer's discharge of regular duties. [See e.g., Code of Civ. Proc. § 526.]
The courts have not ruled on whether traditional landlord-tenant defenses could ever be invoked in unlawful detainer
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proceedings between the purchaser at the foreclosure sale and the person in possession. However, these defenses do not apply if the person in possession has no independent right to possession after the foreclosure. [See California Livestock Production Credit Assn. v. Sutfin. supra, 165 Cal.App.3d 136, 143.] In Sutfin, for example, the court held that a trustor could not invoke a retaliatory eviction defense because the trustor had no lease agreement giving the trustor a right to possession and the trustor's only claim to possession derived from his title to the property which was lost at a valid foreclosure sale.  (Id.)
F.  The Status of Bona Fide Purchaser or Encumbrancer
The trustor may be unable to vacate a sale made to a bona fide purchaser for value without notice of the trustor's claim. The general rules of bona fide purchase apply to trustee's sales: a "good faith purchaser for value and without notice of the fraud or imposition is not chargeable with the fraud or imposition of his predecessor and takes title free of any equity of the person thus defrauded or imposed upon." rstrutt v. Ontario Sav. & Loan Assn. (1970) 11 Cal.App.3d 547, 554; accord, Karrell v. First Thrift of Los Angeles, supra, 104 Cal.App.2d 536, 539; see Gonzales v. Gem Properties, Inc., supra, 37 Cal.App.3d 1029, 1037; 112 Cal.Rptr. 884.]
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1.  Notice
The trustor's best chance for attacking someone's alleged status as a bona fide purchaser or encumbrancer will be to show that the purchaser had knowledge of the trustor's claims and equities. The notice can be actual or constructive. (See Civ. Code § 18.)
a.  Actual Notice
The bona fide purchase doctrine does not benefit a subsequent purchaser or encumbrancer who takes with actual notice of a prior, though unrecorded, claim to property. [See e.g., Civ. Code §§ 1214, 1217; Slaker v. McCormick-Saeltzer Co. (1918) 179 Cal. 387, 388; 177 P. 155.] Actual notice may be acquired in many ways including the following: (a) seeing a document relating to someone's claim [see e.g., Beverly Hills Nat. Bank & Trust Co. v. Seres (1946) 76 Cal.App.2d 255, 264; 172 P.2d 894 (letter)]; (b) being told of someone's interest [see e.g., Laucrhton v. McDonald (1923) 61 Cal.App. 678, 683; 215 P. 707]; (c) listening to or participating in a conversation regarding someone's claim [see e.g., Williams v. Miranda (1958) 159 Cal.App.2d 143, 153; 323 P.2d 794]; (d) actually viewing a public record [see e.g., Warden v. Wyandotte Sav. Bank (1941) 47 Cal.App.2d 352, 355; 117 P.2d 910]; (e) actually viewing a recorded document which is not entitled to
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recordation and which, therefore, would not impart constructive notice [see Parkside Realty Co. v. MacDonald (1913) 166 Cal. 426, 431; 137 P. 21]; (f) viewing a preliminary title report which refers to someone's interest [see Sain v. Silvestre, supra, 78 Cal.App.3d 461, 469-70; Rice v. Capitol Trailer Sales of Redding (1966) 244 Cal.App.2d 690, 692-94; 53 Cal.Rptr. 384].
b.  Constructive Notice
Subsequent purchasers or encumbrancers have constructive notice of the contents of all acknowledged and recorded conveyances from the time of their recordation. [See Civ. Code § 1213.] A conveyance that is not property indexed does not impart constructive notice [see Rice v. Taylor (1934) 220 Cal. 629, 633-34; 32 P.2d 381]; however, a properly indexed conveyance imparts constructive notice even if the document were recorded in an incorrect book of record. [Gov. Code § 27327.] Not every recorded document imparts constructive notice; if the document is not deemed a conveyance, as broadly defined [see Civ. Code § 1215], its recordation will not give constructive notice. [See discussion in Chapter III C a, supra, "Notice of Rescission".] If the document is properly recordable as an instrument which may affect title to real property, the recorded instrument not only gives constructive notice of its own contents but also of the contents of other documents to which the recorded instrument refers.  [See Caito v.
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United California Bank, supra, 20 Cal.3d 694, 702; American Medical International, Inc. v. Feller (1976) 59 Cal.App.3d 1008, 1020; 131 Cal.Rptr. 270; see also Pacific Trust Co. TTEE v. Fidelity Fed. Sav. & Loan Assn., supra, 184 Cal.App.3d 817, 825.]
If the document is unacknowledged or defectively acknowledged, the document does not impart constructive notice until one year after its recordation. [See Civ. Code § 1207; see e.g., Frederick v. Louis (1935) 10 Cal.App.2d 649, 651; 52 P. 2d 533.] An acknowledgment cannot be properly taken unless the notary "personally knows, or has satisfactory evidence that the person making the acknowledgement is the individual who is described in and who executed the instrument." (Civ. Code § 1185.) A broad standard has been adopted to satisfy this requirement. For example, the notary may rely on the statement of a "credible witness," personally known to the notary, that the person making the acknowledgment is personally known to the witness [Civ. Code § 1185(c)(1)]; the notary may also rely on a driver's license.
2/
[Civ. Code § 1185(c)(2)(A).]
If a trust deed is forged, it is void even in the hands of a person who would otherwise be a bona fide purchaser.  [See e.g., Trout v. Taylor, supra, 220 Cal. 652, 656; see discussion on forgery, Chapter V A 6, "Forgery and Fraud in The Factum".] infra.1  Therefore, if a notary falsely certifies a forged trust deed, the notary will not be liable to the purported trustor for the amount of the trust deed since the purported trustor has no obligation to pay it.  [See Preder v. Fidelity & Casualty Co. (1931) 116 Cal.App. 17; 2 P.2d 223.]  However, the notary may be liable to the trustor for expenses involved in clearing title (see Preder, supra).  The trustor whose genuine signature is obtained on a document through fraud may be able to recover for a
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Constructive notice is also imputed from known circumstances. Civil Code § 19 provides that:
Every person who has actual notice of circumstances sufficient to put a prudent man upon inquiry as to a particular fact, has constructive notice of the fact itself in all cases in which, by prosecuting such inquiry, he might have learned such fact.
rsee Olson v. Comwell (1933) 134 Cal.App. 419, 428; 25 P.2d 879.] Thus, the Court of Appeal has held that:
one who purchases at a trustee' s sale with knowledge, express or implied, that the trustor is contesting the right to sell, is presumed to know the course of the proceedings and state of record from which the title of his grantor proceeded, and he is presumed to know, too, that the right of the defendant is to take an appeal within the statutory period, and also the consequences of the successful prosecution of this right;
notary's false certification if the trust deed is acquired by a bona fide purchaser.  [See MacBride v. Schoen (1932) 121 Cal.App. 321; 8 P.2d 888.]  Generally, a notary and the notary's sureties on the notary bond are liable for all the damages sustained by any person injured by the notary's official misconduct.  (Gov. Code § 8214.)  The notary's official misconduct must be related to notary duties.  [See e.g., Heidt v. Minor (1891) 89 Cal. 115, 118-19; 26 P. 627.]  The misconduct must also be the proximate cause of the injury.  (See MacBride v. Schoen, supra.)
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and he must be supposed to purchase with reference to these things. Bisno v. Sax, supra, 175 Cal.App.2d 714, 732; 346 P.2d 814.
Other circumstances will prompt inquiry. For example, if the purchase price of property is grossly disproportionate to its value, the low price is sufficient to put a prudent person on inquiry of a defect in title. [See e.g., Jordan v. Warnke (1962) 205 Cal.App.2d 621, 629; 23 Cal.Rptr. 300; Rabbit v. Atkinson (1944) 44 Cal.App.2d 752, 757; 113 P.2d 14.]
A corollary to this principle of inquiry notice is that "possession of real property is constructive notice to any intending purchaser or encumbrancer of the property of all of the rights and claims of the person in possession which would be disclosed by the inquiry." rAsisten v. Underwood (1960) 183 Cal.App.2d 304, 309; 7 Cal.Rptr. 84.] Although most of the cases involve purchases, the rule applies as well to encumbrances as indicated by the court in Asisten. [See J. R. Garrett Co. v. States (1935) 3 Cal.2d 379; 44 P.2d 538.]
The Supreme Court early noted that "[t]he simple, independent fact of possession is sufficient to raise a presumption of interest in the premises on behalf of the occupant." fPell v. McElrov (1868) 36 Cal. 268, 273.]   The possession, however, must be
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sufficiently open, notorious, and visible to impart the fact of possession. [See e.g., Taber v. Beske (1920) 182 Cal. 214, 217; 187 P. 746; High Fidelity Enterprises. Inc. v. Hull (1962) 210 Cal.App.2d 279, 281; 26 Cal.Rptr. 654.] In addition, the possession must be inconsistent with record title. [See e.g., Evans v. Faught (1965) 231 Cal.App.2d 698, 705; 42 Cal.Rptr. 133.] Thus, for example, a subsequent purchaser from a purchaser at a foreclosure sale could not claim bona fide purchaser status against one in open and notorious possession of the premises. (See Evans v. Superior Court, supra, 67 Cal.App.3d 162, 169.] In addition, possession can be shown by the use of the property by tenants. [See e.g., Manig v. Bachman (1954) 127 Cal.App.2d 216, 221-22; 273 P.2d 596.] Although generally the burden of proof is placed on the person claiming to be a bona fide purchaser [see e.g., Beattie v. Crewdson (1899) 124 Cal. 577, 579; 57 P. 463; Hodges v. Lochhead (1963) 217 Cal.App.2d 199, 203-05; 31 Cal.Rptr. 879], the burden is switched to the party claiming that notice should be implied from possession. [See High Fidelity Enterprises, Inc. v. Hull, supra, 210 Cal.App.2d 279, 281.]
Even though notice may have to be taken, the purchaser is only subject to the facts which would have been uncovered by an inquiry. In Keim v. Roether (1939) 32 Cal.App.2d 70; 89 P.2d 187, the plaintiff was induced to deed property to another knowing that it was going to be used as security for loans to be invested in an
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enterprise which the plaintiff did not know to be a sham. The property was subsequently encumbered. After discovering the fraud, plaintiff attempted to invalidate the encumbrance. Plaintiff contended that plaintiff's possession of the property when the encumbrance was placed on the property by a different owner of record, gave the encumbrancer notice of the plaintiff's rights. The court rejected plaintiff's position since any inquiry made by the encumbrancer would not have revealed any fraud because the fraud was then unknown to the plaintiff.
Certain defects in a trust deed will render it void even in the hands of a bona fide purchaser. A forged trust deed is absolutely invalid. (See discussion on forgery, Chapter V A 6, infra, "Forgery and Fraud in the Factum".] However, a bona fide purchaser may still prevail if the grantor or trustor ratified or is estopped to deny the signature. [See Trout v. Tavlor, supra, 220 Cal. 652, 656-57; Blaisdell v. Leach, supra, 101 Cal. 405, 409; Crittenden v. McCloud (1951) 106 Cal.App.2d 42, 50; 234 P.2d 642.] If a trust deed is not delivered, it is invalid. (See discussion in Chapter I A c, supra, "Delivery of the Trust Deed".] If a trust deed is altered before delivery, it is void; however, if it is altered after delivery, a bona fide purchaser takes the instrument according to its original tenor. (See 2 Miller & Starr, Current Law of California Real Estate 590-91.) If the trust deed was procured through fraud in the factum (as opposed to fraud in the
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inducement), the trust deed is void. (See discussion in section on fraud in the factum, Chapter V A 6, infra, "Forgery and Fraud in the Factum".]
A lawyer representing a homeowner in foreclosure should assure that actual or constructive notice of the homeowner's claims are given to all potential purchasers. If rescission is an appropriate remedy, a notice of rescission should be recorded and served as soon as possible. A lis pendens should also be prepared when the action is commenced. Any temporary restraining order or preliminary injunction enjoining the sale should be recorded. If there is insufficient time to prepare these documents prior to the sale, the lawyer should consider sending the client to the sale with others to inform potential bidders orally and in writing of the trustor's claims.
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IV.  BANKRUPTCY AND FORECLOSURE
A.  Introduction
Too often a client consults counsel for the first time when foreclosure of the client's home is imminent. Under these circumstances, the filing of a bankruptcy can be the most expeditious and effective remedy. Under the automatic stay provisions, the filing brings an immediate halt to the foreclosure. A bankruptcy may also extend the time within which a default may be cured under Civil Code section 2924c to 60 days after the filing of a bankruptcy petition if the filing occurs before the right to cure has elapsed and the debtor does not have a longer period remaining under the law. [11 U.S.C. § 108(b); see Napue v. Gor-Mev West (1985) 175 Cal.App.3d 608, 617-19; 220 Cal.Rptr. 799.] However, effective use of bankruptcy to help a client in foreclosure requires an in-depth knowledge of the client's financial picture and a working knowledge of bankruptcy law.
The United States Constitution grants Congress the exclusive authority to promulgate bankruptcy law. In theory, the purposes of bankruptcy are two-fold: (1) to prevent a disorderly dismantling of the debtor's assets and provide for an equitable distribution among creditors, and (2) to preserve social order by insuring a hard-pressed debtor the opportunity to make a fresh start in life with some basic assets preserved by exemptions.
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In 1978, after ten years of study, Congress enacted the Bankruptcy Reform Act (hereinafter "Code"), effecting a long-needed overhaul of bankruptcy law. The 1978 law was amended by the Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. 98-353, 98 Stat. 333 (1984). The structural changes in the bankruptcy courts effected by the 1984 act were effective upon it being signed by the President. The substantive changes of the 1984 act apply, generally, to cases filed after October 8, 1984. Further changes to the 1978 law were effected by the Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986, Pub.L. 99-554, effective November 26, 1986.
This chapter is intended as a brief introduction to bankruptcy law as it impacts residential home foreclosures. It treats only Chapters 7 and 13. An individual who qualifies as a "family farmer" (engaged in a farming operation whose aggregate debts do not exceed $1,500,000, 80% of whose aggregate noncontingent, liquidated debts arise out of a farming operation, and more than 50% of whose income derives from such farming operation) may be eligible for foreclosure relief under Chapter 12, a "hybrid" of Chapters 11 and 13.
B.  The New Bankruptcy Act
The Bankruptcy Code of 1978 (11 U.S.C. § 101 et sea.)   is divided into chapters.  Chapter 1 (Definitions), Chapter 3 (Case
IV-2
Administration) and Chapter 5 (Creditors, Debtor, and the Estate) apply to all the remaining "type of bankruptcy" chapters -7,9,11,12,13 - unless specifically held inapplicable by a section of a particular chapter proceeding. Chapter 7 is the traditional liquidation bankruptcy. Chapter 13 is the successor to the Wage Earner's plans, now known as Adjustment of Debts of an Individual with Regular Income. New Chapter 12 is captioned Adjustment of Debts of a Family Farmer with Regular Annual Income.
To begin an analysis of the usefulness of bankruptcy for a client, counsel must distinguish secured and unsecured debts and identify the status of each. The Bankruptcy Code deals differently with secured and unsecured debts. A secured debt exists when the creditor has a charge against specific property to which he has a right of possession or sale if the debt is not paid. The Code treats three types of secured debts — security interests (consensual, contractually-created liens), statutory liens, and judicial liens (created by execution, attachment, and the like).
Bankruptcy discharges each unsecured debt in full unless the debt is excepted from discharge under section 523. (Certain debts not generally dischargeable are dischargeable in Chapter 13 under the superdischarge section, 11. U.S.C. § 1328(a).)
With regard to secured debts, bankruptcy discharges the individual's personal liability for the debt but does not alter
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the charge against the specific property which is the security. In other words, security interests and judicial liens survive bankruptcy unless they are dealt with under some special provision of the Act. This is clear from the language of 11 U.S.C. section 524(a)(1) and (2):
(a) A discharge in a case under this title:
(1) voids any judgment at any time obtained, to the extent that such judgment is a determination of the personal liability of the debtor with respect to any debt discharged under sections 727, 944, 1141, 1228, or ^ 1328 of this title, whether or not discharge of such debt is waived.
(2) operates as an injunction against the commencement or continuation of an action, the employment of process, or an act, to collect, recover or offset any such debt as a personal liability of the debtor, whether or not discharge of such debt is waived. (Emphasis is added)
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A creditor may hold a secured debt, but the value of the security may be less than the amount of the debt. For example, a debtor may owe a total of $5,000 on a car. The car is the sole security for the debt but is currently worth only $3,500. The creditor is undersecured in the amount of $1,500. In this instance, the creditor would continue to hold a security interest against the car with a secured claim of $3,500 and an unsecured claim of $1,500.  (11 § U.S.C. 506)
C.   Exempt Property
Under 11 U.S.C. section 541, all the interests of the debtor in property - a broadly defined concept - as of the date of the filing of bankruptcy become property of the bankruptcy estate. From the estate, the debtor is entitled to exempt certain property from creditors. In Chapter 7, the trustee accumulates non-exempt property, liquidates it, and pays proportional dividends to the bankrupt's creditors in accordance with priorities established by the Bankruptcy Code. A party with a valid security interest in a given piece of property has priority to the proceeds and is paid first and in full if exemptions are critical in determining plan payments.
California opted out of the set of exemptions in 11 U.S.C. section 522(d), as permitted under 11 U.S.C. section 522(b). Instead, a California debtor may choose the exemptions set forth
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in Code of Civil Procedure sections 704.010 - 704.210, 704.720, and 704.730 or an alternative set of exemptions delineated in Code of Civil Procedure section 703.140(b).
1.
California Exemptions
The California exemptions are noteworthy primarily because of the substantial homestead exemption. A head of household is entitled to exempt $45,000 in equity. A single person may exempt $30,000. Several categories of debtors may exempt $75,000 in equity including senior citizens (over 65), disabled persons, and persons over 55 years of age with limited annual incomes. In no case can the combined exemptions of a couple exceed the $45,000 or $75,000 figure above, whichever is applicable. (Code Civ. Proc. §§ 704.720, 704.730.) In addition, these exemptions allow $1,200 in aggregate equity in motor vehicles and unlimited exemption of household furnishings, appliances, provisions, wearing apparel, and personal effects as long as they are ordinarily and reasonably necessary to the debtor and his family. An item is ordinarily and reasonably necessary if it is ordinarily found in a household and not of extraordinary value as compared to items of the same type found in other households.  (Code Civ. Pro. § 704.020(a) and'(b).)
2.
Alternative Exemptions
The alternative exemptions include $1,200 in equity in one
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motor vehicle, $500 of equity in jewelry, $750 of equity in professional books or tools of the trade, and social security, unemployment and public assistance benefits. The debtor may exempt an unlimited amount of personal household furnishings, household goods, wearing apparel, appliances, books, animals, crops, and musical instruments but the debtor's interest in any one item may not exceed $200. [Code Civ. Pro. § 703.140(b)(2), (3),(4), and (6).]
A residence-owning debtor may exempt $7,500 of his equity in that real property. In addition, under 703.140(b)(5) the debtor may exempt $400 plus any unused amount of the real property exemption to protect any property. This exemption was designed to equalize the total exemption value available to homeowners and renters. "Any" property has been interpreted to mean virtually any kind of property.
3.   Exemption Stacking in Joint Cases
Code of Civil Procedure section 703.110(a) makes clear that a husband and wife are entitled to one set of exemptions, not two. This statute has been held to be Constitutional, not an irrational discrimination against married persons, rin re Baldwin (Bank.App. 9th Cir. 1987) 70 B.R. 612.] Moreover, Code of Civil Procedure section 703.140(a) dictates that a husband and wife must jointly elect either the California exemptions or the alternative, not
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parts of each, thus eliminating "exemption stacking". In practice, the amount of equity the debtor holds in his residence determines the exemption set selected.
4.   Avoiding Liens that Impair Exemptions
Under 11 U.S.C. section 522(f) and independent of the exemption scheme selected, the debtor may avoid the lien a creditor has on certain property to the extent the lien impairs an exemption otherwise available to the debtor. If the value of the property exceeds the total of the lien and the exemption, avoidance is improper.
The 522(f) power is available to avoid two types of liens:
(1) A judicial lien; or
(2) A non-possessory, nonpurchase money security interest in any -
(a) household furnishings, household goods, wearing apparel, appliances, books, animals, crops, musical instruments, or jewelry that are held primarily for the personal, family, or household use of the debtor or a dependent of the debtor;
(b) implements, professional books, or tools of the trade of the debtor or the trade
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of a dependent of the debtor; or
(c)  professionally prescribed health aids for the debtor or a dependent of the debtor;
These liens typically arise in two contexts. First, a judicial lien arises where a creditor obtains a judgment against a debtor and records an abstract of judgment. The abstract becomes a lien against any real property owned by the judgment debtor in the county where filed, including his residence. If the debtor's equity in his residence is less than the amount protected by the exemptions selected by the debtor, the lien can be avoided. However, the avoidance power does not affect a contractual lien as where a deed of trust is given to secure payment of a loan for purchase of the residence.
Second, a 522(f) power can be exercised where a non-possessory, nonpurchase money security interest is taken as security for a loan, typically by a finance company, but the loan proceeds are not used to purchase any of the security. For example, the debtor may get a loan for car repairs using his household furnishings as security. Congress acknowledged the particularly oppressive nature of these loans in creating this special technique for eliminating them.
The significance of the 522(f) power depends upon how broadly
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"household furnishings and goods" is defined. In California, Code of Civil Procedure section 704.020(a) defines household furnishings as those items that are ordinarily found in a household and are not extraordinarily valuable as compared to the value of similar items found in other households. The trend of the cases is a liberal definition as in In re Lucas (Bank. App. 9th Cir. 1987) 77 B.R. 242 where a stereo, VCR, paintings, camera equipment, golf clubs, and Hummel figurines were all found to be household furnishings.
Courts are divided as to the impact of section 522(f) on a refinancing of a security interest which was initially purchase money. Most courts have held that the lien can be invalidated after a refinancing if there is no formula for allocating payments. rin re Luczak (W.D. Wis. 1982) 16 B.R. 743; contra, In re Hobdv (W.D. Ky. 1982) 18 B.R. 70.]
D.  Automatic Stay
1.   Effect of the Automatic Stay
Under section 362, the filing of a bankruptcy petition automatically invokes a stay of virtually all actions against the debtor or property of the estate to collect pre-petition claims. (There are exceptions - 11 U.S.C. 362(b) - not applicable here.) The stay preserves the debtor's assets so that they can be reorganized or liquidated in a fashion that provides for equal
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distribution to creditors. The stay is of critical importance in the foreclosure context as the filing of the stay stops a foreclosure sale.
Section 362(a)(l)-(8) species the acts stayed by the filing. Those of primary importance for nonjudicial foreclosure are (3), (4), and (5):
"(a) Except as provided in subsection (b) of this section, a petition filed under Section 301, 302, or 303 of this title ... operates as a stay, applicable to all entities, of ...
(3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate;
(4) any act to create, perfect or enforce any lien against property of the estate;
(5) any act to create, perfect or enforce against property of the debtor any lien to the extent that such lien secures a claim that arose before the commencement of the case under the Code.
Under section 541, the filing of a petition creates an estate
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consisting of all legal and equitable interests of the debtor in property as of the date of filing. Obviously, this would include real property to which the debtor holds title, including the home being threatened with foreclosure. In Chapter 7, the debtor selects exemptions as described above from property of the estate, including a real property exemption. Once selected, and unless obligated to by the trustee or a creditor [Bankruptcy Rule 4003(b)], exempt property is no longer property of the estate and under section 362(c)(1) might be in jeopardy. However, section 362(a)(4) and (5) provide continued protection from the enforcement of liens - in this context - foreclosure. Section 362(a)(4) protects the property of the estate, that is, the deed of trust holder's debt value. Section 362(a)(5) bars any act to enforce a lien against property of the debtor, that is, the debtor's equity claimed exempt.
Under 11 U.S.C. section 1306(a), property of the estate in a Chapter 13 also includes all property the debtor acquires during the time the case is pending. Section 362(a)(4) would continue to protect property administered under the plan in this context as well.
The automatic stay continues in effect until one of the following events occurs:
(1)  Property is no longer property of the estate,
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except when such property of the debtor is specifically protected under another subsection of 352.
(2) The case is closed.
(3) The case is dismissed.
(4) Discharge is granted, wherein the stay which terminates under section 362(c)(2) is replaced by a permanent injunction under section 524(a).
(5) Relief from the stay is granted under section 362(d)-(g).
In a Chapter 12 or Chapter 13 case, sections 1201 and 1301 respectively stay the collection of a consumer debt from a guarantor or other co-debtor (co-signer) once the petition is filed, to the extent that the plan calls for payment of the creditor. A consumer debt is defined in section 101(7) as a debt incurred primarily for personal, family, or household purposes. This stay terminates automatically twenty (20) days after a request by the creditor unless the debtor specifically and affirmatively objects to the termination.  [11 U.S.C. 1201(a), 1301(d).]
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2.  Acts Taken in Violation of the Stay
If a party has received actual notice of the stay, violation of it is contempt, leading to fines, attorney's fees and in some courts, damages, fin re Zartun (Bank. App. 9th Cir. 1983) 30 B.R. 543.] Under 362(h), an individual injured by a willful (knowing, but not necessarily malicious) violation of the stay can sue for damages, costs, and attorney's fees. A violation which is initially innocent becomes willful if the violator proceeds or refuses to correct the situation after receiving notice of the filing of the petition.
The majority of the cases and the major commentators state that acts taken in violation of the automatic stay are void. [In re Posner (9th Cir. 1983) 700 F.2d 1243, cert, den. 464 U.S. 848.] The acts are void whether or not the violator had notice of the stay. rCollier on Bankruptcy (15th Ed.) § 362.11 at 362-73.] However, in the Ninth Circuit the sale may only be "voidable" if the violation of the stay is a "technical" violation. rin re Brooks (Bank. App. 9th Cir. 1987) 79 B.R. 479.] In Brooks, the defendant re-recorded a deed of trust to correct a mistake in the legal description without knowledge that one of the property owners had filed a petition under Chapter 7. When the other property owner attempted to void the lien in her later bankruptcy, the court held that the re-recording was only voidable at the discretion of the first debtor's trustee and that the trustee had not opted to
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void the transaction.
This is critical in the foreclosure context because a void sale could be set aside even against a bona fide purchaser if made in violation of the stay. Section 549(c) creates an exception when a good faith purchaser without knowledge of the bankruptcy purchases the property for a fair equivalent value and the transfer has been perfected prior to the filing of notice of the bankruptcy petition in the county recorder's office where the property is located.
3.   Relief From the Automatic Stay
The filing of a bankruptcy petition to prevent foreclosure and enable the homeowner to rehabilitate himself generally triggers an attempt by the deed of trust holder to lift the automatic stay and proceed with the foreclosure.
a.   Grounds for Lifting the Stay
The court shall grant relief from the automatic stay upon request of a party in interest for cause, including the lack of adequate protection of the secured creditor's interest in the property or because the debtor lacks sufficient equity and lacks any need to use the property for an effective reorganization.
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(1)  Lifting the Stay "For Cause"
The "cause" sufficient to lift the automatic stay is no where defined in the Code. Arguably, it was left deliberately vague to allow for unforeseen contingencies. Its primary use is to let actions proceed which are unrelated to the bankruptcy, such as child custody disputes, rin re McCrav (D.Colo. 1986) 62 B.R. 11.] Cause has also been found where the debtor failed to keep the secured property insured, when the debtor was found to be employing baseless delaying tactics, when the property payments were the creditor's only source of income, and when the debtor failed to make post-confirmation mortgage payments.
"Cause" can also be a lack of adequate protection. The theory behind "adequate protection" is that the secured creditor should never be at risk of losing the value of his security. In the deed of trust context, if the debtor defaults, the property can always be sold to pay the lender. Conceivably, property could be deteriorating in value or, if the trustor is not making the mortgage payments, interest could be accumulating such that the amount owing on the deed of trust could exceed the value of the property.
"Adequate protection" is defined by nonexclusive example in section 361.  Adequate protection may be provided by one or a
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combination of the following:
(1) Periodic cash payments to compensate if the stay results in a decrease in value of an entity's interest in property.
(2) An additional or replacement lien to compensate for the extent the stay results in a decrease in value of an entity's interest in property.
(3) Such other relief, other than administrative claim status, as will result in the realization by the creditor of the "indubitable equivalent" of its interest in the property.
In practice, whether a deed of trust holder is adequately protected often depends upon whether there is an "equity cushion." An equity cushion is the surplus of value remaining after the amount owing on any senior trust deeds and the creditor's trust deed is subtracted from the fair market value of the property. Generally, liens (i.e. judicial liens) which can be avoided should be excluded from determining the equity cushion. rin re McAloon (E.D. Pa. 1978) 1 B.R. 766.] Thus, a home worth $50,000 with a first mortgage of $40,000 and a voidable judicial lien of $3,000 has an equity cushion of $10,000 not $7,000. Liens junior to the lienholder seeking relief from the stay analogously should not be
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considered in determining if adequate protection exists.  rin re Mellor_(9th Cir. 1984) 734 F.2d 1396.]
As long as a substantial equity cushion exists, interest, costs, and attorney's fees can continue to accrue on a large outstanding loan balance because the secured creditor - may remain assured of full payment if the property ultimately has to be liquidated.
The ability of an equity cushion to provide adequate protection is now widely accepted. Whether it is sufficient in a given case will depend upon its unique facts. In In re Pitts (CD. Cal. 1979) 2 B.R. 476, where a Chapter 13 debtor had a cushion of $30,000 in property valued at $125,000, the creditor was held to be adequately protected but periodic and careful monitoring was ordered.
In the rare circumstance where the lienholder on residential real property is undersecured, the United States Supreme Court has recently ruled that the creditor is not entitled to interest representing compensation for amounts he is not receiving from foreclosing immediately and reinvesting the proceeds. (Lost opportunity costs.) United Savings Association of Texas v. Timbers of Inwood Forest Associates, Ltd. (1988) 484 U.S. 365.
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(2)  Lifting the Stay for Lack of Equity and Property Not Necessary to Reorganization
Equity is also significant in the alternative ground for lifting the stay. It may be lifted pursuant to section 362(d)(2) if the debtor has little or no equity in the property and the property is not necessary to an effective reorganization. In this context, however, at least in the Ninth Circuit, the value of the property must exceed all liens for the debtor to have equity in it. Stewart v. Gurlev (9th Cir. 1984) 745 F.2d 1194. In theory, this ensures that property of no value to the debtor or the estate can quickly be regained by the secured creditor.
In a consumer context, the emotional stress and expense of a move after a home foreclosure might well defeat a Chapter 13 rehabilitation. Where there was an equity of $8,000 above a $20,000 mortgage on a Chapter 13 debtor's home, the debtor's statement that he would opt out of bankruptcy if his home was foreclosed upon was held as sufficient proof of the need for the home for a successful reorganization. fin re McAloon, supra, 1 B.R. 766; see also Grundy Nat. Bank v. Stiltner (W.D. Va. 1986) 58 B.R. 593.
Some courts have specified the additional requirement that an effective reorganization be demonstrated to be feasible to continue the stay. Relief from stay was granted to the mortgagees where the
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debtor had no equity, had been in default in mortgage payments for three years, a successful reorganization within a reasonable time did not seem reasonably possible, and the lienholders were being damaged, [see, e.g., In re Terra Mar Assoc. (D. Conn. 1980) 3 B.R. 462; but see In re Baskerville (D. Colo. 1988) (D. Colo. 1988) 93 B.R. 251.]
b.   Procedures to Lift Stay
Rule of Bankruptcy Procedure 4001(a)(1) provides that relief from the automatic stay shall be sought by motion under Rule 9014. Rule 9014 provides that reasonable notice and opportunity for hearing shall be afforded the party against whom relief is sought. Pursuant to the definition of "notice and a hearing" in 11 U.S.C. section 102, this may place the onus of scheduling a hearing on the defending debtor. Local practice varies; it is critical to check local procedures for automatic stay practice.
Under section 362(e), once a party requests that the automatic stay be lifted, the stay on that party terminates 30 days later unless the court affirmatively orders the stay continued. To maintain the stay, the court must conduct either a final hearing and order the stay continued or conduct a preliminary hearing and order the stay continued pending the final hearing. At the preliminary hearing, the court must find a "reasonable likelihood" that the party opposing relief from such stay will prevail at the
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final hearing. Section 362(e) requires that the final hearing commence within 30 days after the preliminary hearing or the automatic stay terminates. Finally, Rule of Bankruptcy Procedure 4001(a)(2) requires, with regard to the stay of an act against property, that the final hearing be completed within 30 days of its commencement.
In some courts both preliminary and final hearings are routinely continued by consent of the parties. Moreover, under its inherent equity power described in 11 U.S.C. section 105(a), the bankruptcy court can enjoin acts independent of the automatic stay.
The majority of stay litigation is resolved by negotiation. Because of the court's authority under section 362(d) to modify or condition the stay as well as terminate it, the court and parties often fashion relief unique to the circumstances. For example, if a debtor represents that he has a buyer for property upon which the lienholder is seeking relief from the stay, the court may condition the continuation of the stay for some period upon the opening of an escrow by a date certain. In In re El Patio Ltd. (CD. Cal. 1980) 6 B.R. 518, relief from the automatic stay was denied on condition that during the stay, the mortgagee received the rent money collected less deductions for maintenance expense, and further, that the debtor pay all insurance, taxes, and 2 percent per annum of the allowed secured claim.
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c.
Raising Counterclaims and Defenses
Relief from stay litigation is designed to operate in a short time frame; however, the debtor may claim that defenses exist that wouid defeat the existence of the lien or cure the default. If the lien does not exist, foreclosure thereon would be clearly improper. For example, the debtor may argue that the lien does not exist because it was rescinded under the Truth-in-Lending Act or may assert that the penalties for a TILA disclosure violation offset any delinquency. rin re Munsev Corp. (E.D. Pa. 1981) CCH Bank.L.Rptr. 67,983.] A respected commentary contends that these defenses should be asserted and considered by the court but that determinations made would not be res judicata in a later complete hearing on the matter. rCollier on Bankruptcy (15th Ed.) § 362.08(3) at 362-68.]
d.
Burden of Proof
Section 362(g) places the burden of proof on the party opposing the lifting of the stay for all issues except the issue of the debtor's equity in the property. The deed of trust holder carries the burden on that issue. If the creditor asserts under section 362(d)(2) that the debtor has no equity in the property or that the lack of equity endangers the creditor's interest in the property, the creditor probably must prove that the equity cushion is insufficient to provide adequate protection.
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Debtor's counsel must always have some basic factual data at hand in a hearing for relief from the automatic stay with regard to a residence:
(1) The original differential between the fair market value or purchase price and the amount of the loan;
(2) A solid current appraisal (preliminarily, tax records, which are notoriously low, and the debtor's own valuation of the property.)
(3) Accurate data as to the principal sum owing, the payments the client has made, the amount the loan is in arrears, and the foreclosure costs and how fast they are accruing.
E.   Abusive Filings
In some jurisdictions, the power of the automatic stay led to a rash of multiple sequential filings by the same individual in abuse of the stay. Upon having the stay lifted and the power to foreclose restored to the deed of trust holder in an initial filing, the debtor would dismiss Petition 1 and file Petition 2 and
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would argue that this imposed a new automatic stay and forced the creditor to file a second time for relief. Some debtors filed several successive petitions in this fashion. Some courts attempted to squelch this abuse by finding that the decision in the first relief from stay litigation was res judicata to the subsequent filings. Most courts rejected this position. [See In re Tavlor (Bank. App. 9th Cir. 1987) 77 B.R. 237.]
The 1984 amendments attempted to deal with the problem statutorily. Section 109(g) bars filing to any individual who within the previous 180 days has —
(1) suffered dismissal of a case for willful failure to abide by orders of court or to appear before court, OR
(2) requested and obtained
a voluntary dismissal following the
filing of a request for relief from
a section 362 stay.
The statute is narrowly drawn to attempt to bay only these bad faith repetitive filings. Mere failure to make payments under Chapter 13 plan, for example, does not constitute a willful failure. [See In re Nelkovski (N.D. 111. 1985) 46 B.R. 542; In re Chmura (D. N.J. 1986) 63 B.R. 12.]  Abuse of this statute is also
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possible, however, because a voluntary dismissal could occur two years after the relief from stay motion for unrelated reasons and still bar a filing under the language of statute.
F.  Chapter 7
1.   Introduction
Chapter 7 is a liquidation bankruptcy. The debtor's non-exempt assets are collected by the trustee, liquidated, and distributed to unsecured creditors. Secured creditors continue to hold their liens.
Chapter 7 is rarely the best alternative for a debtor faced with a mortgage foreclosure problem. A Chapter 7 may be desirable where the client' s financial position has deteriorated to the point where no realistic possibility of a successful Chapter 13 exists. In such circumstances, a Chapter 7 may permit the client to liquidate the property and recoup at least a portion of the equity rather than lose it entirely at a foreclosure sale. However, in many instances a Chapter 13 plan could accomplish the same objective with the client, rather than the trustee, in control of the sale process. The debtor may engage in more efforts than the trustee to maximize the sale price.
Whether to file a Chapter 7 bankruptcy to deal with a
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foreclosure is not a decision to be made in a vacuum.  Several factors are significant.
2.  Factors To Consider Before Filing Under Chapter 7
a.  Redemption
Under 11 U.S.C. 722, an individual Chapter 7 debtor may exercise a right of "redemption.* Redemption permits the debtor to retain tangible personal property intended primarily for personal, family, or household use and subject to a security interest by paying the lienholder the amount of the allowed secured claim, i.e., the current value of the property. This section applies only to property which is exempt or abandoned by the trustee.
The most common example is a vehicle the current value of which is lower than the balance owed upon it. The purpose is to prevent secured creditors from getting an unfair advantage over the debtor disproportionate to the value of their collateral.
Most courts have agreed that a debtor cannot force a creditor to accept a redemption in payments. For example, In re Polk (Bank. App. 9th Cir. 1978) 76 B.R. 148 can be read to say that a redemption must be in a cash lump sum payment regardless of consent
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of the debtor and creditor to payments. Where this is the interpretation of section 722 or the creditor will not agree, the debtor can convert to a Chapter 13, where payments (even reduced payments) can be compelled. Section 506(d) could be used to reduce the allowed secured claim to the present value of the vehicle without altering an existing payment schedule upon which the debtors were current.  (See Number 3 below.)
b.   Reaffirmation
Under section 524, encumbered personal property can be retained by "reaffirming" the contract. This in essence is a new post-bankruptcy agreement recreating the debt and extinguishing the benefits of the bankruptcy. It is rarely in the best interests of the debtor. Most practitioners will not advise a reaffirmation unless the debtor desires to keep the collateral, is seriously delinquent, does not wish to file a Chapter 13, and the creditor agrees to rewrite the contract for the value of the collateral, placing the delinquent payments at the end of the contract.
A reaffirmation agreement must be initiated by the debtor and made before a discharge is granted. The debtor can rescind the agreement prior to discharge or within 60 days after the agreement is filed with the court, whichever is later, by giving notice of rescission to the creditor. The agreement must contain a clear and conspicuous statement of the debtor's right to rescind.
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If the debtor is represented by an attorney during the negotiation of the reaffirmation, the attorney must file a declaration with the agreement stating that the reaffirmation was the debtor's fully informed and voluntary act and that it does not impose an undue hardship on the debtor. That latter value judgment could well subject the attorney to suit for malpractice. If the debtor is unrepresented the court must approve the" agreement and determine that it does not impose an undue hardship on the debtor or the debtor's dependents and is in the best interest of the debtor.
Section 521(2) requires that where an individual debtor's schedules reflect consumer debts secured by property of the estate, the debtor must file a statement of his intention to surrender or redeem the property or reaffirm the debts. The statement must be filed within 30 days after the petition is filed or on or before the first meeting of creditors. In addition, the debtor must perform according to the debtor's expressed intentions within 45 days after filing the statement, although failure to do so does not prejudice any right of the debtor.  [11 U.S.C. § 521(3).]
c.   Lien Avoidance Under Section 506(d)
Section 506(d) provides a separate lien avoidance power in the instance where a mortgage holder is undersecured.   A secured
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creditor is only permitted to charge his "allowed secured claim" against his security. In essence, the allowed secured claim is the value of the collateral. [11 U.S.C § 506(a).] Under section 506(d), when the allowed secured claim is valued, the lien against the property for the excess is avoided. In other words, if a mortgage of $60,000 is held against property worth $50,000, the lien of the extra $10,000 ceases to exist. The $10,000 becomes an unsecured claim. In a more usual example, the holder of a $10,000 third trust deed on property worth $50,000 and subject to a first trust deed of $30,000 and a second trust deed of $20,000 has a $10,000 unsecured claim. rSee In re Folendore (11th Cir. 1989) 862 F.2d 1537, 1538.]
The case law is in great conflict as to the existence of this power in Chapter 7. A minority of cases denies the 506(d) avoidance on the grounds that it would make section 722 surplusage and/or that only property intended to be administered under the case (i.e. not exempt property) is subject to § 506(d) lien avoidance. [See In re Dewsnup (D. Utah 1988) 87 B.R. 676; see also In re Mahaner (W.D. N.Y. 1983) 34 B.R. 308; In re Maitland (E.D. Va. 1986) 61 B.R. 130; In re Cordes (CD. Ca. 1984) 37 B.R. 582.]
Courts upholding the 506(d) avoidance power point to the limitation of section 722 to personal property and the requirement of a complete redemption as serving a different statutory purpose.
IV-2 9
Further, they argue that the language of section 506(d) in no way excludes exempt property. [See, e.g., In re Folendore. supra, 862 F.2d 1537; In re Mavs (E.D. Pa. 1988) 85 B.R. 955, aff'd. 1988 U.S. Dist. Lexis 8427; In re O'Learv (D. Or. 1987) 75 B.R. 881; In re Worrell (CD. 111. 1986) 67 B.R. 16; In re Lindsev (CD. 111. 1986) 64 B.R. 19; In re Gibbs (D. Minn. 1984) 44 B.R. 478.]
If $10,000 of the lien is deemed avoided, are the next $10,000 in payments deemed paid, the final $10,000 payments deemed excused, or the payments in default deemed satisfied, thereby curing the default? The answer is uncertain. Chapter 7 does not authorize the bankruptcy court to alter the terms and conditions of the secured obligation but permits the court to discharge the portion of the obligation that is unsecured. (See In re Lindsev, supra, 64 B.R. 19, 25.) Since the amount of the arrearage is usually added to the principal under the terms of a standard note and trust deed, the court could arguably discharge the amount of the arrearage (to the extent it is unsecured). That discharge may have the effect of curing the default by discharging the obligation to pay the amount necessary to cure the default. Alternatively, the answer may be that the last $10,000 of the lien is deemed excused but current payments and due dates remain unchanged.
Although 506(d) may not cure a default, if the default can be otherwise dealt with, perhaps in Chapter 13, avoidance of the excess lien could significantly improve the debtor's overall debt
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picture.  Avoidance of any part of a mortgage lien would engender a substantial inter^t savings over the life of the mortgage.
Moreover, the main objections to the use of 506(d) in Chapter 7 do not exist in Chapter 13. If dealt with in the plan, the property is clearly administered in the case. The majority of cases have held that section 506(d) does not conflict with the section 1322 requirement that a plan not modify the rights of secured creditors because section 506(d) is a power separate from the plan. rin re Kehm (E.D. Pa. 1988) 90 B.R. 117; In re Tanner (W.D. Pa. 1981) 14 B.R. 933; 5 Collier on Bankruptcy (15th Ed.) fl 1300.73(4), at 1300-148; but see In re Catlin (D. Minn. 1987) 81 B.R. 522; In re Hvnson (D. N.J. 1986) 66 B.R. 246.] Other courts hold that section 506(d) can be used in a Chapter 13 proceeding to void a lien solely in the debtor's principal residence to the extent the creditor's claim is undersecured or unsecured. [See In re Harris (D. N.J. 1989) 94 B.R. 832.]
Use of section 506(d) could be particularly desirable when a second mortgage such as might be extended by a finance company or mortgage broker could be completely voided. For example, if the debtor is in default on a second mortgage of $10,000 on property worth $50,000 with a $50,000 first, the lien could be completely avoided. [See In re Harris, supra, 94 B.R. 832.] No foreclosure can proceed under a non-existent lien.
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The 506(d) avoidance power can only be invoked when a claim has been filed by the secured creditor and the amount of the allowed secured claim determined. If the secured creditor does not file a claim, as it well may not in this instance, the debtor can file on its behalf and ask the court to determine the secured amount.
d.   Non-discharaeabilitv of Certain Debts
Chapter 7 can be disadvantageous because several classes of debts are excepted from discharge under section 523.  They are:
(1) Debts for income and excise taxes for the three years immediately preceding bankruptcy. Taxes more than three years old are non-dischargeable if a return was not filed, the return was filed within two years of the filing of the bankruptcy petition, or a fraudulent return was filed.  [See 523(a)(1).]
(2) Debts for money, property, services, or an extension, renewal, or refinancing of credit, to the extent obtained by false pretenses or by the use with intent to deceive of a materially false financial statement upon which a  creditor  reasonably  relied.    When  a
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refinancing is obtained in either of these Aways, only the new advance received is non-dischargeable.  [See 523(a)(2)(A) and (b).]
(3) Consumer debts owed to a single creditor and aggregating to more than $500 for luxury goods and services incurred within 40 days before the order for relief (the filing of the petition in a voluntary case) or cash advances of consumer credit aggregating to more than $1,000 on or within 20 days before the order for relief are presumed to be non-dischargeable. This provision is designed to prevent the amassing of debts, primarily unsecured, immediately before filing bankruptcy. "Luxury goods and services * do not include goods or services reasonably acquired for the support of the debtor or his dependents. (See 523(a)(2)(C)) The debtor has the burden to show that the goods were not obtained by false pretenses, presumably in part by showing that his credit application was complete and accurate.
(4) Debts not timely listed in the bankruptcy petition unless the creditor had notice or
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actual  knowledge  of   the  bankruptcy. [523(a)(3).]
v
5) Debts for fraud or defalcation while acting in a fiduciary capacity, embezzlement, or larceny. [523(a)(4).]
6) Debts for alimony or child support including debts assigned to a public welfare department in exchange for the receipt of welfare for children.  [523(a)(5).]
7) Debts for willful and malicious injury by the debtor to another entity or its property. [523(a)(6).]
8) Fines and penalties owed to a governmental entity are non-dischargeable unless the debt is compensation for an actual pecuniary loss. [532(a)(7).]
9) Debts for student loans made or guaranteed by a governmental unit or a nonprofit institution are non-dischargeable unless the bankruptcy is filed more than five years after the loan repayment period began or repayment will impose
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an undue hardship on the debtor and his dependents.  [523(a)(8).]
(10) Debts that arise from judgments or consent decrees against a debtor wherein liability was incurred by the debtor as a result of the debtor's operation of a motor vehicle while intoxicated.  [523(a)(9).]
(11) Debts from a previous bankruptcy in which a discharge was denied.  [523(a)(10). ]
Except for section 523(a)(2), (4), and (6), the above debts are non-dischargeable without any action by a creditor and can be collected under state law after dismissal of the bankruptcy and the end of the automatic stay. As to section 523(a)(2), (4), and (6) debts, under section 523(c), these debts are dischargeable unless the creditor brings an action, normally in the form of an adversary proceeding, to have the debt declared non-dischargeable, prior to the deadline set by the court.
3.   Dismissal for Substantial Abuse
Section 707(b) gives the court "on its own motion or on a motion by the U.S. Trustee but not at the request or suggestion of any party in interest," the power to dismiss a petition filed by
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an individual whose debts are primarily consumer debts, if the court finds that the granting of relief would be a "substantial abuse" of Chapter 7. There is a presumption in favor of the relief sought by the debtor. Rule of Bankruptcy Procedure 1018(e) provides for a hearing on this issue after notice to the debtor and trustee that advises the debtor of all matters the court will consider at the hearing.
This action has been applied sparingly, primarily in instances where the court feels the debtor could easily repay his debts or that ample income is available to fund a Chapter 13 paying 100% to unsecured creditors over three years. [See In re Kelly (9th Cir 1988) 841 F.2d 908.
G.   Chapter 13
Generally, where a debtor is in default on a home mortgage and there is equity in the property, Chapter 13 is the best alternative. Chapter 13 is a reformulation of the individual's debt structure, using powers to obliterate or re-write many secured debts and pay unsecured creditors consistent with the debtor's ability to pay. Typically, the debtor pays off his debts, including the mortgage arrearage, over a three-year period through payments administered by the Chapter 13 trustee.
Aside from this ability to compromise and/or pay in full one's
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debts, many debts non-dischargeable in Chapter 7 are dischargeable in Chapter 13. The discharge obtained under section 1328(a) is denominated a "superdischarge" because all debts, including most of those excepted from Chapter 7 under section 523, are discharged. The only debts not discharged upon completion of a Chapter 13 plan are those for spousal and child support and long-term mortgages.
1.   Eligibility for Chapter 13
Chapter 13 of the Bankruptcy Code was designed for natural persons (including sole proprietors) with relatively small estates. Section 109(e) limits Chapter 13 to an individual with regular income with noncontingent, liquidated, unsecured debts of less than $100,000 and noncontingent, liquidated, secured debts of less than $350,000. Calculation of the aggregate debt is as of the date of filing the petition. Spouses may jointly file a Chapter 13 and pay one filing fee, if their combined debts are within the limitations listed above.
Section 101(24) defines "individual with regular income" as an individual whose income is sufficiently stable and regular to enable such individual to make payments under a Chapter 13 plan. Under this broad definition, Chapter 13 relief now extends to persons with income from sources other than wages. Self-employed individuals and persons with income from various governmental benefit programs are eligible.  [See In re Hammonds (11th Cir.
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1984) 729 F.2d 1391; In re Iacovoni (D. Utah 1980) 2 B.R. 256.
Low income debtors are rarely faced with debts exceeding the Chapter 13 limits unless a major tort claim is involved. In that instance, categorizing the claim as unliquidated, thereby excluding it from the limitations, would be important. A claim is considered "liquidated" if the court is able to make a sufficiently precise determination of the amount due. If the tort claim has not yet been reduced to judgement, it is unliquidated. Thus, the timing of bankruptcy could be critical.
Chapter 13 also offers greater flexibility in the event of the need for multiple filings. A Chapter 13 may be followed at any time by another Chapter 13. A Chapter 13 may follow a Chapter 7 at any time. On the contrary, receiving a discharge under Chapter 7 precludes filing another Chapter 7 for six years. A debtor may file a Chapter 7 within six years of a prior Chapter 13 if the debtor completed the prior plan paying 100 percent of the allowed unsecured claims or was granted a discharge after using his or her best efforts to pay at least 70 percent of the allowed unsecured claims.
Under 11 U.S.C. section 1306(a), the property of the estate in Chapter 13 includes all the property designated by section 541 as well as all property of the kinds specified in section 541 acquired after the commencement of the case but before the case is
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closed, dismissed, or converted and earnings from services performed by the debtor i.e. wages) after the commencement of the case but before it is closed, dismissed or converted.
2.   The Framework of a Chapter 13 Plan
A Chapter 13 plan is a scheme for court supervised repayment of debts on a monthly basis, normally over 36 months. Repayment is made through a trustee who receives monthly payments from the debtor and distributes the money among the creditors included in the plan who have filed claims. Under section 1326(a)(1), payments under the plan must commence within 30 days after the plan is filed (whether or not the plan has been confirmed) or there is a risk of dismissal. Since the debtor alone can file a Chapter 13 plan, its contents are limited only by the vague outlines of the law section 1321-1325), the client's objectives, and the creativity of debtor's counsel.
a.   What the Plan MUST Do
Section 1322(a) details the three things a plan MUST do:
(1)
Provide for the submission of sufficient future income
from the debtor to the trustee to carry out the plan;
(2)
Provide for payment of claims entitled to priority
under section 507;
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(3) If the plan classifies types of claims, it must provide for the same treatment of each claim within a particular class.
b.   What the Plan MAY Include
Section 1322(b) delineates what the plan MAY do:
(1) Designate classes of unsecured claims, but may not discriminate unfairly against any class so designated.
(2) Modify the rights of holders of secured claims, except when the claim is secured only by a security interest in real property that is the debtor's principal residence.
(3) Modify the rights of unsecured claim holders without limitation.
(4) Cure or waive any default.
(5) Make payments on any unsecured claim concurrently with payments on any other claim.
(6) Notwithstanding paragraph (2)' s limitation on the modification of home mortgages, provide for the curing
IV-40
of any default within a reasonable time and maintenance of payments while the case is pending on any unsecured or secured claim on which the last payment is due after the date on which the final payment under the plan is due.
(7) Provide for payment of post-filing claims.
(8) Provide for the assumption, rejection, or assignment of executory contracts or unexpired leases.
(9) Pay all or part of a claim against the debtor from property of the estate or debtor.
(10) Vest property of the estate, upon confirmation of the plan or at any later time, in the debtor or any other entity. With regard to home foreclosures, subsections (2) and (6) are the most important, but others deserve mention.
c.   Classification of Claims
Clearly claims can be classified as secured and unsecured because the secured creditors' interests in the debtor's assets are qualitatively different. The controversies have arisen over classification of unsecured claims, which classification often
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determines whether an unsecured creditor receives any payment.
Section 1322(b)(1) explicitly states that unsecured consumer debts of the debtor for which there is a cosigner can be separately classified. These debts are likely to be paid by the debtor outside the plan anyway due to personal pressures and might thereby jeopardize the plan.
Various courts have permitted preferred treatment of creditors critical to the debtor's future existence such as trade suppliers or unique medical care providers. [See In re Hill (D. Kan. 1980) 4 B.R. 694.] Other courts have permitted separate classification of debts that would not have been dischargeable in Chapter 7. [See In re Freshlev (N.D. Ga 1987) 69 B.R. 96; In re Haaa (D. Or. 1980) 3 B.R. 649.] The general test is whether there is sufficient rational basis for the different treatment of creditors. [See In re Wolff (Bank. App. 9th Cir. 1982) 22 B.R. 510; In re Sutherland (W.D. Ark 1980) 3 B.R. 420.
d.   Unsecured Claims
Section 1322(b)(2) permits the plan to modify any rights of holders of unsecured claims. The plan must still comply with 1325(a)(4) below, but it may alter the amount of an unsecured debt owed, the monthly payment, the interest rate, or any other term. In addition, under 1322(b)(3), the plan may provide for the cure
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or waiver of any default on the unsecured claim.
e.   Residential Deeds of Trust
Secured claims may also be modified except when the only security is the debtor's principal residence. The fewest options are available to preserve the typical consumer debtor's most important asset. However, a claim secured only by the debtor's principal residence could be modified to the extent that it is undersecured or unsecured. [See In re Harris, supra, 94 B.R. 832; see also discussion in E(2)(c).]
Any contract term can be modified if a claim is secured by anything in addition to the debtor's principal residence. [See In re Simpkins (E.D. Tenn. 1982) 16 B.R. 956.] The most usual example is a finance company loan secured by an auto or household furnishings in addition to the family home.
Moreover, when the family home is the security, section 1322(b)(5) states that notwithstanding the apparent inability to modify rights under section 1322(b)(2), the plan can provide for the curing of the default within a reasonable time as long as the regular monthly payments are also paid during the plan. This option is available for long-term mortgages, described in section 1322(b)(5) as claims on which the last payment is due after the date of the final payment under the plan.  In practice, section
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1322(b)(3) and (5) mean that in evaluating Chapter 13 as a means to save a home from foreclosure, the client must anticipate maintaining both the regular monthly payments and paying an additional monthly sum to cure arrearages accrued from pre-petition nonpayment.
The ability to cure a default includes the ability to de-accelerate a loan, right up to the end of the California reinstatement and notice of sale periods. [See In re Taddeo (2d Cir. 1982) 685 F.2d 24; In re Nelson (Bank. App. 9th Cir. 1985) 59 B.R. 417.]
The same language of section 1322(b)(5) limits the effectiveness of Chapter 13 where the deed of trust secures a loan involving a balloon payment due at the end of a one, two, or three-year period. Section 1322(b)(5) requires the plan to cure the default prior to the due date of the balloon payment. For example, a client who is three months in default on a balloon mortgage, typically with interest-only monthly payments and a balloon due in one year, must propose a plan to cure the default in 11 months. This is only an interim solution to foreclosure since the client remains with the problem of the balloon payment in the twelfth month. Section 1322(b)(2) does not permit the modification of the due date for a balloon payment, rin re Seidel (9th Cir. 1985) 752 F.2d 1382; In re Fontaine (Bank. App. 9th Cir. 1982) 27 B.R. 614.
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f.   Reasonable Period To Cure Default
Cure of a mortgage default must be accomplished within a "reasonable time". Generally, this depends upon the unique facts of each case. In In re King (Bank. App. 9th Cir. 1982) 23 B.R. 779, the court stated that the cure period on a mortgage default that coincided with the three-year term of the plan was reasonable. [See In re Pollaskv (D. Colo. 1980) 7 B.R. 770 (a reasonable time is the most expeditious time consistent with a true rehabilitation.); In re Black (S.D. Ohio 1987) 78 B.R. 840 (66 months reasonable, arguing the five year limitation runs from confirmation of the plan, not filing; In re Harmon (E.D. Pa. 1987) 72 B.R. 458 (five years not unreasonable).]
3.   Confirmation of a Plan
Depending upon local rules, the plan confirmation hearing may be the same day as the section 341 First Meeting of Creditors. In some courts, any objection to confirmation of the plan must be filed in writing in advance of the hearing.
Many courts now hold that a creditor cannot seek relief from the automatic stay after plan confirmation if the grounds could have been asserted as an objection at the plan confirmation hearing. Confirmation of the plan binds all creditors (although only those filing claims will be paid) and, therefore, bars secured
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creditors from seeking relief from the automatic stay absent a post-confirmation default in carrying out the plan. [See In re Evans (Bank. App. 9th Cir 1983) 30 B.R. 530.]
The Court must confirm the debtor's proposed plan if it compiles with the following requirements detailed in 11 U.S.C. section 1325:
(1) The plan must comply with all other applicable provisions of the Bankruptcy Code.
(2) All filing fees or other charges required to be paid prior to confirmation under the plan are paid.
(3) The plan is proposed in good faith.
(4) As of the effective date of the plan, the value of property to be distributed under the plan on account of each allowed unsecured claim must not be less than the amount that would be paid on such claim if the estate of the debtor were liquidated under Chapter 7 on such date.
(5) Each allowed secured claim must meet one of three conditions;
(a)  The holder of the claim accepts the plan;
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(b) The plan provides that the holder of the claim retains its lien and the value, as of the effective date of the plan, of property to be distributed under the plan on account of such claim is not less than the allowed amount of such claim.
(c) The debtor surrenders the property to the holder of the claim.
(6)  The debtor will be able to make the payments under the plan.
a.   Treatment of Unsecured Creditors
Under 1325(a)(4), the plan must be confirmed if its payments to unsecured creditors are equal to or greater than the amounts those creditors would receive if the debtor's property was liquidated and distributed in a Chapter 7. In a sense, this protects unsecured creditors in a Chapter 13 by ensuring they receive no less than they would receive in Chapter 7. This is the context in which exemptions are relevant in Chapter 13. If all of a bankrupt's assets are exempt, there would be no distribution in a Chapter 7 proceeding. By inference, this should mean that a Chapter 13 plan could include zero payments to unsecured creditors because they would receive at least as much as they could expect
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in a Chapter 7.
Having no nonexempt assets, many low-income debtors proposed plans with zero payments to unsecured creditors. Creditors tried to convince courts that a requirement to make substantial payment to unsecured creditors resided in the 1325(a)(3) requirement that the plan be proposed in good faith. Most courts have concluded that no given percentage constitutes good faith and that zero plans are confirmable.
There remained a widespread sentiment among creditors that debt relief with only minimal payment to unsecured creditors, especially when a debtor could obtain a superdischarge, was unfair. The Bankruptcy Amendments Act of 1984 added 1325(b). Under 1325(b), if the trustee or holder of an allowed unsecured claim objects to confirmation of the plan, the court may not approve the plan unless:
(1) The plan proposes to pay the objecting creditor's claim in full, OR
(2) The plan provides that all of the debtor's projected disposable income for the three-year period beginning on the date of the first payment under the plan will be applied to plan payments.
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"Disposable income" means income received by the debtor not reasonably necessary for the maintenance of the debtor or his dependents, or for a debtor engaged in business, for the operation of the business.
This provision adds little to the "good faith" - "best efforts" test read into 1325(a)(3). If the debtor has made his best effort to pay unsecured creditors, he has probably allocated all of his disposable income to plan payments.
The determination of what unsecured creditors would receive in a Chapter 7 liquidation is sometimes complicated by a secured party's failure to properly perfect a security interest or a debtor's attempt to hide assets by a fraudulent conveyance to a relative. The trustee (and the debtor to some extent under sections 522(g), (h), (i), and (j)) has extraordinary powers under sections 541 - 553 to retake assets for the benefit of the estate. In a Chapter 7, these assets would be retaken by the trustee, liquidated, and distributed to unsecured creditors. Accordingly, the Chapter 13 plan must provide for payment of at least this amount to the unsecured creditors.
An additional problem might arise in the foreclosure context where the debtor is attempting to cure a default on a loan with a balloon payment. Section 1324(b)(5) permits a cure only when the last plan payment precedes the last mortgage payment.  If the
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balloon (or even a final payment on a long-term mortgage) is due in a year, is the debtor precluded from designing a confirmable plan because his mortgage payments must end in 11 months, but 1325(b) requires him to commit his disposable income for 36 months?
b.
Treatment of Secured Creditors
Unless the secured creditor accepts the plan or his security is surrendered to him, the plan must pay an allowed secured claim holder over the span of the plan an amount equal to his allowed secured claim on the date the plan is confirmed. In effect, this means interest must be paid on such a claim.
Significant controversy has raged over whether this interest rate should be the contract rate, the market rate, or some other amount. The contract rate is inappropriate as this is not what is guaranteed by the statute. The secured party is to be protected from loss in the value of this claim; this would be protected by giving him the market rate of interest. Some courts only award the legal rate, currently 10%.
c.
Ability to Make Payments
Creditors would effectively oppose confirmation of many plans if it were economical to collect and marshall the facts necessary to establish the debtor's inability to make payments.  Typically,
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a plan must leave some margin of- income over expenses to allow for emergencies and inflation over the life of the plan. [See In re Greer (CD. Cal. 1986) 60 B.R. 547.] Courts may not confirm a plan which involves use of an automobile unless the budget clearly makes allowance for public liability insurance. A Chapter 13 plan involving a residence must make provision for maintenance, insurance, and taxes not included in the regular mortgage payments.
A final consideration in designing a Chapter 13 plan is the trustee's fee. The trustee receives a fee of 9 - 10 percent of the monthly plan payment. This can be a major cost to a debtor with limited income. Trustees are loathe to accept plans with monthly payments of less than $50. Some may require regular monthly mortgage payments to be passed through the plan, at a significant additional expense to the debtor. These payments can be made outside the plan, and courts have exercised their discretion to so order when this was important to the creation of a viable plan. [See In re Foster (5th Cir. 1982) 670 F.2d 478.] The best approach is to try to work with the trustee in this type of case.
4.   Post Confirmation
Under section 1323, the debtor may modify the plan at any time prior to confirmation as long as the modified plan continues to comply with section 1322. After confirmation, such modification requires court approval under section 1329.  Under section 1329,
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a plan may be modified to increase or reduce the amount of the payment, to suspend payments for a period of time if the debtor faces an emergency, or to extend the length of the plan, up to a total of five years.
Under section 1329(a), the trustee or an unsecured creditor can request modification of the plan, presumably upon evidence of a change in the debtor's ability to pay. Since only the debtor can file a plan, if a creditor succeeded under this section, the debtor would presumably be ordered to file a modified plan or risk dismissal.
If the debtor is unable to complete the proposed plan payments due to circumstances beyond his control and modification is impractical, the court can still grant the debtor a discharge under section 1328(b) if all allowed unsecured creditors have received under the plan as much as they would have received in a Chapter 7 liquidation. This discharge, however, only covers the debts that would have been discharged in a Chapter 7; it is not a Chapter 13 superdischarge. Moreover, if the debtor remains in default on a home mortgage, the creditor's lien survives the discharge and foreclosure can proceed.
H.   Attacking a Foreclosure Sale in Bankruptcy
Under sections 544(b) and 548, a bankruptcy trustee (and
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derivatively, the debtor) can overturn a fraudulent conveyance. Section 544(b) gives the trustee the right to overturn fraudulent conveyances where an unsecured creditor could do so under state law. Section 548 is an independent right held by the trustee to invalidate a fraudulent conveyance which has been made within one year of the filing of a bankruptcy.
Section 548 provides:
"(a) The trustee may avoid any transfer of an interest of the debtor in property,... that was made ... within one year before the date of the filing of the petition, if the debtor:...
(2)  (A)  received less than a reasonably equivalent value in exchange for such transfer ...; and
(B) (i) was insolvent on the date that such transfer was made ... or became insolvent as a result or such transfer... ."
In Durrett v. Washington National Insurance Co. (5th Cir. 1980) 621 F.2d 201, the Court of Appeals invoked section 548 to set aside a foreclosure sale under a deed of trust. The appeal court reversed the trial court's holding that a payment of $115,000 for property worth $200,000 was a "reasonable equivalent."  The court
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was unable to locate a single decision in which a transfer attacked under section 67(d) of the former Bankruptcy Act (the predecessor to 548) was upheld when the consideration was less than 70 percent of the property's fair market value. Since the transfer was not for a reasonable equivalent and the sale occurred within one year of bankruptcy, the court held the foreclosure sale was a fraudulent conveyance and returned the property to the estate.
The Durrett court concluded that the foreclosure sale was a "transfer" as broadly defined in former 11 U.S.C. section 101(50). Durrett was criticized for ignoring that a transfer under section 548(d)(1) was deemed to have occurred when it became so far perfected that a bona fide purchaser from the debtor could not acquire an interest in the property superior to the transferee. The court in In re Alsop (D. Alas. 1981) 14 B.R. 982, following section 548(d)(1), concluded that the "transfer" had occurred at the time the debtors signed the deed of trust, the recordation of which made it impervious to attack by a bona fide purchaser. Other courts argued that a separate transfer of an interest - that of possession - occurred at the time of the foreclosure sale. Tin re Richardson (D. Utah 1982) 23 B.R. 434.]
The Bankruptcy Appellate Panel in In re Madrid (Bankr. App. 9th Cir. 1982) 21 B.R. 424 took a different approach. The court looked to California law which held that mere inadequacy of price alone would not invalidate a foreclosure sale.  California law
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requires that the sale also be collusive or irregularly conducted. The court thus concluded that the foreclosure sale price was a reasonably equivalent value for the transfer. The Madrid court expressed the concern that the Durrett doctrine would suppress foreclosure prices because of the uncertainty of the title. In reality, however, most properties sold at foreclosure sales are purchased for the amount owing under the relevant deed of trust. The purchaser is often the lienholder. Durrett is unlikely to alter that reality.
While the Madrid theory may be logical as a resolution of the interests of the deed of trust debtor and creditor, once a bankruptcy is filed, numerous other creditors' interests become involved. If the foreclosure sale is permitted to stand, however disproportionate the sale price is to the property's value, total strangers to the debtor's financial predicament reap a windfall from any equity in the property while actual creditors go unpaid. This consequence is totally inconsistent with the purposes of the bankruptcy.
On appeal to the Ninth Circuit, the court upheld the sale on different grounds, arguing that the foreclosure sale was not a transfer under sections 101(40) and 548(d)(1). rin re Madrid (9th Cir. 1984) 725 F.2d 1197, cert, den. 469 U.S. 833.]
The Bankruptcy Amendments Act of 1984 redefined "transfer" in
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section 101(50) to explicitly include "foreclosure of the debtor's equity of redemption." Section 548(a) was also amended to apply to both voluntary and involuntary transfers. Many courts have interpreted the amendments as a Congressional rejection of Madrid' s conclusion that a transfer occurs when a trust deed is recorded rather than when a foreclosure sale on that trust deed occurs. [See, e.g., In re Main (D. Ariz. 1987) 75 B.R. 322; In re Verna (1986) 58 B.R. 246.J However, the Ninth Circuit Bankruptcy Appellate Panel concluded that the amendments did not affect Madrid: a transfer occurs when a trust deed is recorded not when a foreclosure sale occurs, rin re Ehrinq (1988) 91 B.R. 897.] The opinion deals with a transfer under the creditor preference provisions of section 547, but the court's dicta clearly extends to the meaning of "transfer" under section 548.
The Ehrinq court also concluded in dicta that a regularly-conducted, noncollusive foreclosure sale establishes the reasonably equivalent value of the property as a matter of law. Thus a sale conducted on those terms would not be a fraudulent conveyance.
Another approach has been adopted in the Seventh and Eighth Circuits which requires that the bankruptcy court conduct an evidentiary hearing to determine whether a foreclosure sale has resulted in the payment of reasonably equivalent value. rin re Bundles (7th Cir. 1988) 856 F.2d 815, 823-25; In re Hulm (8th Cir. 1984) 738 F.2d 323, 327, cert, den. 469 U.S. 990.]  These cases
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hold that a regularly conducted foreclosure sale cannot be conclusively presumed to produce a reasonably equivalent value. Bundles indicates that the sale price bid at a properly conducted, non-collusive sale may be entitled to a rebuttable presumption of reasonably equivalent value but that the bankruptcy court must take various factors into consideration including the property's fair market value, the fact that the sale is not an arm's length transaction, the fair appraisal value, whether the property was widely advertised, and whether competitive bidding was encouraged. (856 F.2d at 824.) In conducting the hearing, the bankruptcy court must "be mindful constantly of the purpose of section 548's avoiding powers — to preserve the assets of the estate." (Id.) Thus, counsel might consider a challenge to Ehrina's dicta and attempt to overturn a foreclosure sale as a fraudulent conveyance.
Of course, a foreclosure sale could always be challenged as a fraudulent conveyance if it were collusive or irregularly conducted.
I.   Bankruptcy Court Jurisdiction
The United States District Courts have original and exclusive jurisdiction over all bankruptcy cases filed under the Bankruptcy Code. [28 U.S.C. 1334(a).] The district courts also have original, but not exclusive jurisdiction, over all civil proceedings arising under Title 11 or arising in or related to
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cases under Title 11. [28 U.S.C.12334(b).] A district court may abstain from hearing a particular matter arising in a bankruptcy case in the interest of comity with state courts or in the interest of justice.
The district court must abstain from certain proceedings. The court must abstain when a case is based upon state law, is not a "core proceeding" as described below, and could not have been filed in the district court absent the filing of the bankruptcy petition.
The district court may refer any case over which it has jurisdiction to the bankruptcy court. Most district courts have a standing order referring all bankruptcy cases to the bankruptcy court. The bankruptcy court can "hear and determine" all "core proceedings," entering orders and judgments. As to "non-core proceedings," the bankruptcy judge may hear them and submit findings of fact and conclusions of law to the district court. The district court judge enters the final order or judgment after considering the bankruptcy court's findings and conclusions and reviewing de novo those matters to which any party has timely objected. In addition, the bankruptcy judge may hear non-core proceedings if all of the parties consent.
Core proceedings encompass traditional bankruptcy court issues including   allowance   of   claims,   preference   litigation,
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dischargeability suits, automatic stay litigation, fraudulent conveyance litigation, the validity, extent, and priority of liens, and counterclaims by the estate against persons filing claims. The bankruptcy court determines whether a case is a core proceeding. Under the Code, the decision is not to be made solely on the basis of whether its resolution may be affected by state law.
Practically, jurisdiction issues will be raised in few Chapter 13's designed to preserve residential real property. A more rapid hearing can usually be had in the bankruptcy court, and creditors anxious to get their money frequently consent to bankruptcy adjudication to get the matter resolved. Debtor's counsel may wish to be in state court depending upon where counsel feels the debtor's state law and statutory defenses will get the better hearing.
The bankruptcy court may abstain from proceedings involving the complex state law fraud and statutory causes of action discussed in other sections of this manual.
J.   Practice in the Bankruptcy Court
Practice in the bankruptcy court is very much a creature of local practice. The practitioner must check local rules before initiating any petition or action.
IV-59
The procedures for filing and completing all types of bankruptcy petitions, motions, and adversary proceedings are embodied in the Rules of Bankruptcy Procedure (effective August 1, 1987).
If the filing of a Chapter 13 is appropriate, it is an infinitely easier method than a state court injunction action to stop an imminent foreclosure. The bankruptcy can be filed merely by submitting the verified petition, a list of creditors' names and addresses, the attorney's declaration that the attorney has advised the client of the availability of Chapters 7 and 13, and the debtor's declaration that the debtor has not filed a prior bankruptcy within 180 days which was dismissed for failure to appear or which was voluntarily dismissed after the filing of litigation to lift the automatic stay.
The completed schedules and Chapter 13 plan must then be filed within 15 days of the filing of the petition. Thus, counsel can get the stay in effect and have some time to pull together the particulars of the schedules and plan. Details regarding the debtor's income and expense is required in both Chapter 7 and 13 cases. [11 U.S.C. § 521(1).] The $90 filing fee can be paid on a deferred basis but there are no in forma pauperis petitions. The filing fee cannot be deferred if any advance payment has been made to counsel.
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Section 1326 requires plan payments to begin with 30 days of the filing of the plan. This is designed to correct a widespread abuse whereby a debtor would file a petition, delay confirmation of a plan, and make no payments in the interim.
The First Meeting of Creditors is an opportunity for the Chapter 13 trustee and any interested creditors to question the debtor under oath as to his debts, income, and expenses. The First Meeting of Creditors is set for 20 - 40 days after filing of the petition. In some districts, the Plan Confirmation hearing will be set for the same date. The notice of the First Meeting sent to all creditors states the deadline for filing claims, a date 90 days after the First Meeting. It also sets the deadline for filing complaints as to the non-dischargeability of a debt in a Chapter 7 case. All creditors dealt with by a plan will be discharged when the Chapter 13 plan is completed, but only those who file claims will actually be paid. A determination that a creditor is undersecured or unsecured will only be made if a claim is filed. Therefore, if a creditor is probably undersecured or unsecured, counsel should file a claim for mortgage arrearages when the lienholder fails to do so.
Automatic stay litigation is the most common litigation in Chapter 13. The Rules of Bankruptcy Procedure specify a motion procedure (rules 4001 and 9014). Some districts employ the more formal adversary procedure for stay litigation (Rule 7001), but
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motion practice is becoming more common for the sake of judicial efficiency. Motions are the accepted procedure for avoiding liens under section 522(f).
For more detailed information about consumer bankruptcy practice, bankruptcy procedure, and the use of Chapter 13 in the residential foreclosure context, please see the following excellent publications.
Consumer Bankruptcy Law and Practice, 3rd edition, Henry
J. Sommer, Esq., National Consumer Law Center, Boston,
Massachusetts. Fundamentals of Bankruptcy Practice, Program Materials
California Continuing Education of the Bar, May 1988. Bankruptcy Service, Lawyers Edition, Code Commentary and
Analysis, The Lawyers Co-operative Publishing Co.,
Rochester, New York, and Bancroft-Whitney Co.,
San Francisco, California.
Collier on Bankruptcy, 15th edition, Matthew Bender &
Company, New York.
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V.   CAUSES OF ACTION AND REMEDIES IN FORECLOSURE CASES
A.  Common Law Causes of Action and Remedies
A thorough discussion of the various causes of actions, grounds for relief, and remedies which might be appropriate or should be pursued by an attorney representing a homeowner in foreclosure is beyond the scope of this manual. A cursory treatment of these subjects would be too perfunctory to have significant meaning to most practitioners. Consequently, the following checklist is presented to remind counsel of some of the matters which might be pursued and to highlight certain aspects of these issues which may be of particular importance or interest in a foreclosure case.
1.   Capacity
Minors and persons of unsound mind do not have the capacity to contract or convey an interest in real property. [See e.g., Civ. Code §§ 33, 38, 39, 1556, 1557; 1 Witkin, Summary of California Law (9th ed.), Contracts, §§ 332-356 (minors), 357-63 (parties of unsound mind).] Questions of capacity arise in home improvement cases when a homeowner's child, usually a teenager, executes some of the contract documents or when elderly homeowners who may be senile or not consistently lucid execute documents.
V-l
2.  Duress and Menace
Duress and menace involve the use of fear to injure a person or property, such as the threat of an unlawful act. [See e.g., Civ. Code §§ 1569, 1570; Odorizzi v. Bloomfield School Dist. (1966) 246 Cal.App.2d 123, 128; 54 Cal.Rptr. 533; 1 Witkin, Summary of California Law (9th ed.), Contracts, §§ 416-422.] Threats to business or property interests through coercion or wrongful compulsion are considered a species of duress. (See U.S. Hertz, Inc. v. Niobrara Farms (1974) 41 Cal.App.3d 68; 116 Cal.Rptr. 44.)
This type of economic duress involves "the doing of a wrongful act which is sufficiently coercive to cause a reasonably prudent person faced with no reasonable alternative to succumb to the perpetrator's pressure." [See Rich & Whillock, Inc. v. Ashton Development, Inc. (1984) 157 Cal.App.3d 1154, 1158; 204 Cal.Rptr. 86. ] Bankruptcy or financial ruin are not reasonable alternatives to yielding to the wrongful pressure. (Id. at 1160.) For example, the threat to wrongfully foreclose on property to obtain money which is not owed constitutes duress. [See Leeper v. Beltrami (1959) 53 Cal.2d 195, 203-05; 1 Cal.Rptr. 12.] Moreover, duress created by a third party will allow the victim to rescind a transaction with a party who did not participate in the wrongful conduct but had knowledge of the victim's situation. (Id. at 206.) However, the threat to pursue a legal remedy does not generally
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constitute duress; e.g., to sue on a debt. [See Del Carlo v. Sonoma (1966) 245 Cal.App.2d 36, 40; 53 Cal.Rptr. 771.] On the other hand, the assertion or threat to assert a false claim may constitute duress. [See Louisville Title Ins. Co. v. Surety Title & Guar. Co. (1976) 60 Cal.App.3d 781, 801; 132 Cal.Rptr. 63.] If the party claiming coercion has a reasonable alternative to acceding to the demands of the party asserting the false claim, there is no duress. The determination of whether there is a reasonable alternative is a question of fact; the test is whether a reasonably prudent person would follow the alternative course. (Id. at 801-02.)
The threat of criminal prosecution also constitutes menace and will vitiate a contract. [See e.g., Tiffany & Co. v. Spreckels (1922) 202 Cal. 778, 784; 262 P. 742.] Thus, a note and trust deed executed upon the threat that the trustor would be criminally prosecuted for failing to pay a debt could be set aside on grounds of duress and menace. [See Merchants Collection Agency v. Roantree (1918) 37 Cal.App. 88, 90; 173 P. 600.]
3.   Undue Influence
The gravamen of an allegation of undue influence is the taking of unfair advantage. (Civ. Code § 1575; see 1 Witkin, Summary of California Law (9th ed.), Contracts, §§ 423-428.) Undue influence
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results when the pressure from one person overwhelms the judgment of another so that the latter's actions are predicated on the former's will. The degree of pressure and the vulnerability of the weaker party are measured. A person may be more than ordinarily susceptible to importunities because of trust, incapacity, weakness, sickness, age, physical or emotional exhaustion, or emotional anguish. rKeithlev v. Civil Service Board (1970) 11 Cal.App.3d 443, 451; 89 Cal. Rptr. 809; Odorizzi v. Bloomfield School Dist.. supra, 246 Cal.App.2d 123, 131.] The exertion of excessive pressure generally is accompanied by various circumstances including:
(1) discussion of the transaction at an unusual or inappropriate time, (2) consummation of the transaction in an unusual place, (3) insistent demand that the business be finished at once, (4) extreme emphasis on untoward consequences of delay, (5) the use of multiple persuaders by the dominant against a single servient party, (6) absence of third party advisers to the servient party, (7) statements that there is no time to consult financial advisers or attorneys. If a number of these elements are simultaneously present, the persuasion may be characterized as excessive. Odorizzi v. Bloomfield School Dist., supra, 246 Cal.App.2d 123, 133.
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(See Keithlev v. Civil Service Board, supra, 11 Cal.App.3d 443, 452.) The cases turn on their facts, and the facts of undue influence should be specifically pleaded to demonstrate the degree of pressure and the vulnerability of the victim. (See 4 Witkin, California Procedure (3d ed.), pleading, §S 421-23.)
Many of the elements of undue influence inhere in home improvement transactions secured by trust deeds or in second, third, fourth, etc. trust deed borrowings. For example, home improvement sales frequently involve long sales pitches, high pressure tactics, evening solicitations at the buyer's home, and special inducements such as purported discounts to obtain the buyer's immediate signature. The "hard money" loans are made by brokers who occupy a fiduciary relation to borrowers who are often in financial distress and who may need money for reasons creating emotional distress such as funerals, foreclosures, pressure from collection agencies, hospital bills, or marital dissolution arrangements. If a homeowner indicates that he or she was not thinking clearly at the time of making the purchase or borrowing the money and succumbed to the pressure or blandishments of the salesman or lender, the attorney should carefully consider undue influence as a basis for rescission. A deed of trust procured through undue influence is voidable. [See Fallon v. Triangle Management Services, Inc. (1985) 169 Cal.App.3d 1103, 1106, 215 Cal.Rptr. 748.]
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4.  Mistake
Mistake of fact and mistake of law are neglected bases to challenge a transaction. Mistake usually involves errors regarding "the nature of the transaction, the identity of the parties, the identity of the things to which the contract relates, or the occurrence of collateral happenings.1' (Qdorizzi v. Bloomfield School Dist., supra. 246 Cal.App.2d 123, 130; See Civ. Code §§ 1576-78; 1 Witkin, Summary of California Law (9th ed.), Contracts, §§ 365-391.) A homeowner's unilateral mistake may be sufficient for rescission or reformation only when the other party knew of the mistake. [See Civ. Code § 3399; Lawrence v. Shutt (1969) 269 Cal.App.2d 749, 764-65; 75 Cal.Rptr. 533 (rescission rarely granted if unilateral mistake not induced by other party); City of Cypress v. New Amsterdam Casualty Co. (1968) 259 Cal.App.2d 219, 225; 66 Cal.Rptr. 357.]
The rules on mistake permit a party to be relieved of a contract provision to which the party did not assent even though the party signed the contract and could have discovered the objectionable provision. In Romano v. Seibt (1928) 95 Cal.App. 586; 272 P.1065, a real estate broker and seller entered into a listing agreement which the parties agreed was limited to 90 days. The broker inserted a provision that the agreement was for 90 days and continued thereafter until cancelled by the seller.  Although
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the seller could have discovered the provision before signing, the court held that the seller's mistake alleviated his burden to perform. [See Tvner v. Axt (1931) 113 Cal.App. 408, 413-15; 298 P. 537.] The mistake doctrine can be used frequently in adhesion contract and home improvement contract situations when the oral arrangement differs from the written contract.
5.
Fraud and Deceit
Damages may be received for emotional distress.   (See discussion in section 16, infra.)
6.
Forgery and Fraud in the Factum
Forgery occurs not only when a person places the false signature of another on a document but also when a person deceives or tricks another into unwittingly signing a document. Obtaining a signature on a trust deed through trickery and deception also constitutes grand theft. rPeople v. Bresin (1966) 245 Cal.App.2d 232; 53 Ca;/R[tr/ 687; Buck v. Superior Court (1965) 232 Cal.App.2d 153; 42 Cal.Rptr. 527; cert, den. 382 U.S. 834.] [See Forte v. Nolfi (1972) 25 Cal.App.3d 656, 671; 102 Cal.Rptr. 455.] In Bresin and Buck, the defendants were aluminum siding salesmen. By use of misrepresentations, the salesmen caused customers to unknowingly sign deeds of trust to their homes.  The defendant in Bresin was
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convicted of obtaining a forged instrument to be recorded in addition to grand theft and forgery. The defendant in Buck was held to answer charges of forgery and grand theft. As the Court of Appeal stated in Buck,
Where a person who has no intention of selling or encumbering his property is induced by some trick or device to sign a paper having such effect, believing that paper to be a substantially different instrument, the paper so signed is just as much a forgery as it would have been had the signature been forged. [Citations omitted.] Buck v. Superior Court, supra, 232 Cal.App.2d 153, 162.
[See Wright v. Rogers (1956) 172 Cal.App.2d 349, 372; 342 P.2d 447.]
A deed of trust procured through forgery is absolutely void. rwutzke v. Bill Reid Painting Service, Inc., 151 Cal.App.3d 36, 43-44; 198 Cal.Rptr. 418; Forte v. Nolfi, supra, 25 Cal.App.3d 656, 671, 692; see generally, Trout v. Taylor (1934) 220 Cal. 652, 656; 32 P.2d 968; Cutler v. Fitzgibbons (1906) 148 Cal. 562, 564; 83 P. 1075; Gioscio v. Lautenschlager (1937) 23 Cal.App.2d 616, 619; 73 P.2d 1230.]
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Similarly, a deed of trust procured through fraud in the factum (i.e., fraud in the inception or execution) is a nullity. (See Forte v. No^fi, supra. 25 Cal.App.3d 656.) As the Court of Appeal commented in the context of a deed executed through fraud,
...
where its execution is secured by misrepresentation as to its nature, or it is delivered under a representation that it is an instrument of an entirely different character, a deed is void and title remains in the purported grantor. Erickson v. Bohne (1955) 130 Cal.App.2d 553, 556; 279 P.2d 619.
A deed of trust procured through forgery or fraud in the factum is void even in the hands of a bona fide purchaser. (See e.g., Trout v. Tavlor. supra, 220 Cal. 652, 656.)
As the Court of Appeal stated,
Since a trust deed obtained by means of forgery is void, it follows that any claim of title flowing from such a deed is void. This elementary legal principle makes clear the validity of the title of a subsequent purchaser or encumbrancer depends upon the validity of his grantor's title. Wutzke v. Bill Reid Painting Service, Inc.. supra, 151 Cal.App.3d 36, 44.
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Nevertheless, a person whose signature has been forged may be deemed to have adopted and ratified the signature or may be precluded from denying the validity of the instrument if his or her conduct establishes an estoppel, laches, or unclean hands. [See Trout v. Tavlor. supra, 202 Cal. 652, 656-57; Blaisdell v. Leach (1894) 101 Cal. 405, 409-11; 35 P. 1019; Wutzke v. Bill Reid Painting Service, Inc., supra, 151 Cal.App.3d 36, 44-45; Crittenden v. McCloud (1951) 106 Cal.App.2d 42, 50; 234 P.2d 642; Merry v. Garibaldi (1941) 48 Cal.App.2d 397; Overton v. Harband (1935) 6 Cal.App.2d 455; 44 P.2d 484; but see Melev v. Collins (1871) 41 Cal. 663, 678-79; Gioscio v. Lautenschlager, supra, 23 Cal.App.2d 616, 620.]
Possession of property taken through a forged instrument may afford a claim to color of title for the purpose of establishing adverse possession. Color of title may be based on an instrument which is void or otherwise ineffective to convey title. [See generally Millett v. Laqomarsino (1895) 107 Cal. 102, 106; 40 P. 25; Winterburn v. Chambers (1891) 91 Cal. 170, 184-85; 27 P. 658; Packard v. Moss (1885) 68 Cal. 123, 127-28; 8 P. 818; Knight v. Cohen (1907) 7 Cal.App. 43, 48; 93 P. 396.]
Although no California case has expressly held that a forged deed may constitute color of title, other jurisdictions have so ruled.  (See Annot., "Forged Deed or Bond For Title As Constituting
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Color of Title" 68 A.L.R. 2d 452.) Significantly, however, the claimant under color of title must in good faith believe that the defective instrument conveyed title; a claim of color of title founders in the absence of good faith. [See Estate of Williams (1977) 73 Cal.App.3d 141, 147; 140 Cal.Rptr. 593; Madden v. Alpha Hardware & Supply Co. (1954) 128 Cal.App.2d 72, 76; 274 P.2d 705.] Thus, one who knows of the forgery or otherwise fails to act in good faith should not be able to support a claim of adverse possession.
A trustor may be able to recover three times the trustor's actual damages in addition to punitive damages in an action against the beneficiary or assignee of a deed of trust forged in whole or in part by the beneficiary. [Code of Civ. Pro. § 749(a) and (d).] These enhanced damages are available only under the following circumstances: the forged trust deed covers real property consisting of a single-family residence containing four or fewer dwelling units; the action must have been filed after July 1, 1983; and, if the action is against an assignee, the assignee must have purchased or obtained the trust deed with actual knowledge of the forgery. [Code Civ. Pro. § 749(a), (b), (c), (e).] An assignee of a forged trust deed on similar residential property can also recover treble damages in addition to punitive damages in an action filed after January 1, 1984 against a beneficiary who forged the trust deed in whole or in part. [Code Civ. Pro. § 749.5(a), (c), (d).]
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Both sections contain a further limitation on the right to treble damages: the sections "shall not apply to any person who does not purchase and sell four or more deeds of trust in any calendar year." [Code Civ. Pro. §§ 749(c), 749.5(b).] This limitation literally applies to injured trustor and assignee plaintiffs as well as defendants. Nevertheless, this limitation presumably is designed only to restrict the application of the treble damage remedy to defendants experienced in the purchase and sale of trust deeds. Given the remedial purpose of the bill enacting the statute (see Stats. 1984, ch. 1397), it would be absurd to restrict the potential group of injured trustor and assignee plaintiffs entitled to treble damages to those who purchase and sell four or more trust deeds. The statute also raises a question concerning the phrase "purchase and sell four or more trust deeds": does this phrase mean that the same four trust deeds have to be purchased and sold, that four trust deeds must be purchased and four trust deeds must be sold (making a total of eight transactions), that four trust deeds must be purchased or four trust deeds must be sold, or that four transactions occur involving the purchase of sale of trust deeds? This last stated possible interpretation is the broadest and appears to best satisfy the remedial purpose of the legislation.
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7.   Duty of Good Faith and Fair Dealing Between Lenders and Borrowers
A duty of good faith and fair dealing is implied in every contract. [See e.g., Universal Sales Corp. v. Cal. Etc. Manufacturing (1942) 20 Cal.2d 751, 771; 128 P.2d 665.] This duty means the parties must conduct themselves so as not to deprive the other side of the bargained-for benefits. [See e.g., Seaman's Direct Buying Service, Inc., v. Standard Oil Co. (1984) 36 Cal 3d 752, 768; 206 Cal.Rptr. 354; Comunale v. Traders & General Insurance Co. (1958) 50 Cal.2d 654, 658; 328 P.2d 198.] The purpose of the covenant is "to protect the express covenants or promises of the contract, not to protect some general public policy interest not directly tied to the contract's purposes." (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 690; 254 Cal.Rptr. 211.)
A loan of money is a contract. (Civ. Code § 1912.) California courts have held the covenant of good faith and fair dealing is implied in the contractual relationship between a borrower and a lender. Breach of the covenant will support an action for breach of contract.
In Milstein v. Security Pacific National Bank (1972) 27 Cal.App.3d 482, 103 Cal.Rptr. 16, the implied covenant of good
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faith was applied to prevent the trust deed beneficiary from taking all the proceeds from a partial condemnation where the security was not impaired. The court found that the beneficiary did not have absolute discretion in determining how condemnation proceeds were disbursed and that good faith required the beneficiary to retain only that portion reflecting the value of the impairment to the security caused by the condemnation.
In Schoolcraft v. Ross (1978) 81 Cal.App.3d 75, 146 Cal.Rptr. 57, the trust deed provided the homeowner could use fire insurance to rebuild or pay off the note. Following a fire, the insurance proceeds were paid jointly to the homeowner and the lender. The lender retained the money and refused to let the homeowner rebuild. When the homeowner could not keep up the note payments, the lender foreclosed because of a $600 arrearage and later resold the house for $6,000. Relying on Milstein. the court held the trust deed was subject to an implied covenant of good faith which the lender had breached. (See also Freeman v. Lind, (1986) 181 Cal.App.3d 791; 226 Cal.Rptr. 515; Kreshek v. Sperling (1984) 157 Cal.App.3d 279; 204 Cal.Rptr. 30; cf. Gaffnev v. Downev Sav. & Loan Assn. (1988) 200 Cal.App.3d 1154, 1171; 246 Cal.Rptr. 421.)
All of these cases were strictly breach of contract actions. Damages in contract are governed by Civil Code § 3300. A breach of the duty of good faith in an insurance contract may also be a
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tort as well as a breach of contract. (See e.g., Comunale v. Traders & Gen. Ins. Co., supra, 50 Cal.2d 654, 662-630.) As a tort, damages are measured by the broader standard of Civil Code § 3333. Thus, for example, damages for a tortious breach of the covenant of good faith and fair dealing include damages for mental distress. [See e.g., Crisci v. Security Ins., Co. (1967) 66 Cal.2d 425, 443; 58 Cal.Rptr. 13.] As a tort, bad faith can also support a claim for punitive damages.  (Civ. Code § 3294.)
The bad faith tort doctrine has been applied almost always in the area of insurance contracts. [See Glendale Fed. Sav. & Loan Assn. v. Marina View Heights Dev., Co. (1977) 66 Cal.App.3d 101, 135 n.8; 135 Cal.Rptr. 802.] The Supreme Court has expressed great unwillingness to extend tort recovery beyond the insurance context. (See Foley v. Interactive Data Corp., supra. 47 Cal.3d 654, 690.) Before Foley, the court indicated that a tortious breach of the implied covenant of good faith and fair dealing could occur in noninsurance cases in which the relationship of the parties is similar to the "special relationship" between the insurer and the insured;, that relationship is "characterized by elements of public interest, adhesion, and fiduciary responsibility." rSeaman's Direct Buying Service, Inc. v. Standard Oil Co., supra, 36 Cal.3d 752, 768; Commercial Cotton, Inc. v. United California Bank (1985) 163 Cal.App.3d 511; 209 Cal.Rptr. 551 (bad faith tort in bank-depositor context.]
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The Supreme Court announced in Seaman's Buying Service that other relations bearing similar characteristics to the special relation inherent in insurance would deserve similar legal treatment. (36 Cal.3d at 769.) After Seaman's. the Court of Appeal found that the following characteristics must be present for the bad faith tort doctrine to apply in non-insurance cases:
(1) the contract must be such that the parties are in inherently unequal bargaining positions; (2) the motivation for entering the contract must be a nonprofit motivation, i.e., to secure peace of mind, security, future protection ; (3) ordinary contract damages are not adequate because (a) they do not require the party in the superior position to account for its actions, and (b) they do not make the inferior party "whole"; (4) one party is especially vulnerable because of the type of harm it may suffer and of necessity places trust in the other party to perform; and (5) the other party is aware of this vulnerability. Wallis v. Superior Court (1984) 160 Cal.App.3d 1109, 1118; 207 Cal.Rptr. 123.
(Cf. Foley v. Interactive Data Corp.. supra, 47 Cal.3d 654, 690-91.)
As the Court of Appeal indicated in Wallis, "These criteria having
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been met, the party in the stronger position has a heightened duty not to act unreasonably in breaching the contract, and to consider the interest of the other party as tantamount to its own." (160 Cal.App.3d at 1118.) In applying these factors, the court may look to the weaker party's need for money, age, lack of alternatives, and other vulnerabilities.  (See id. at 1119.)
The court' s opinion in Foley casts some doubt on the continued vitality of the "special relationship" test. The court cited academic criticism of the test as a conclusionary label rather than a principled means of analyzing and predicting when tort liability should be imposed. (47 Cal.3d at 690-92.) The court assumed but did not adopt the test and held that the employment relationship did not have the special characteristics of the insurance relationship. (Id. at 692.) The court's discussion of the "special relationship" test (id.) leaves open the possibility that the doctrine could be applied in appropriate cases. Counsel representing a homeowner in foreclosure could argue that a special relationship exists between institutional lenders and homeowner-borrowers .
For example, in a typical home loan transaction, there is an obvious disparity in bargaining strength between the financial institution and the borrower; the borrower is often unsophisticated; adhesion documents are used; the borrower's
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motivation is by definition for personal, family, or household purposes; simple contract damages would be inadequate to deter high-handed conduct by the lender or to compensate the borrower for the deeply personal and emotional impact of foreclosure; the homeowner is vulnerable; and the lender knows of that vulnerability. Additionally, in the instance of financially distressed homeowners seeking to borrow from a lender, the desperation and the emotional stress created by a pending foreclosure further distort the already unequal bargaining positions.
In cases involving real estate brokers negotiating loans for borrowers, the element of fiduciary responsibility provides a further basis for holding that bad faith conduct is tortious. Even when there is not a recognized fiduciary relationship springing from an agency relationship, a confidential relationship may exist between a creditor and borrower subjecting the creditor to liability for constructive fraud if the creditor fails to disclose material facts. [See Barrett v. Bank of America (1986) 183 Cal.App.3d 1362, 1369; 229 Cal.Rptr. 16.] The breach of this confidential relationship also could conceivably be construed as a tortious breach of the covenant of good faith and fair dealing.
In Waaner v. Benson (1980) 101 Cal.App.3d 27; 161 Cal.Rptr. 516, the Court of Appeal assumed but did not hold that a tort cause
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of action existed for the breach of the covenant of good faith and fair dealing arising from a borrower-lender relation. Public policy and social standards were deemed to define the ambit of the reasonable conduct permitted between contracting parties. Under the facts of the case, the court found that the commercial lender's responsibility did not extend to assuring the success of the borrower's investment. The court suggested that a lender may have to give reasonable consideration to the borrower's purpose in obtaining the loan when the lender determines what conduct it will take. [Id. at 34; see K.M.C. Co. > Inc. v. Irving Trust Co. (6th Cir. 1985) 757 F.2d 752, 761-63, affirming a $7.5 million damage award to a commercial borrower for a lender's breach of the good faith covenant for failing to give the borrower reasonable notice before refusing to advance funds on credit line.].
The implied covenant of good faith and fair dealing remains largely undiscussed in judicial decisions involving borrowers and lenders. Nevertheless, since so many of the elements mentioned in Seaman' s Buyer Service and Wallis are present in a home loan transaction, an attorney representing a homeowner in foreclosure should not neglect an allegation of a bad faith cause of action in appropriate circumstances.
Nevertheless, counsel should be aware of the implications of Foley and the possibility that courts may find other remedies for
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an injured homeowner. For example, in lieu of holding that the breach of the covenant of good faith and fair dealing between a borrower and a lender or broker is tortious, a court may find that the breach warrants recovery of emotional distress damages. [See Foley v. Interactive Data Corp., supra, 47 Cal.3d 654, 701-02 (cone, and dis. opn. of Broussard, J.); see also discussion in Chapter V A(16)(e), infra.1 If another adequate remedy can be fashioned, courts will likely not find that the breach of the implied covenant of good faith and fair dealing constitutes a tort. [See Roaoff v. Grabowski (1988) 200 Cal.App.3d 624, 633; 246 Cal.Rptr. 185; Qomez v. Volkswagen of America, Inc. (1985) 169 Cal.App.3d 921, 924; 215 Cal.Rptr. 507.]
8.   Negligence
Negligence may be a significant cause of action in challenging a real estate broker's proper discharge of fiduciary and statutory obligations and a foreclosure trustee's performance of statutory and common law duties. The beneficiary may also be negligent; for example, the beneficiary may fail to inform the trustee of the trustor's last known address and may not have properly credited payments. The parameters of negligence liability are broad under such cases as J'Aire Corp. v. Gregory (1979) 24 Cal.3d 799; 157 Cal.Rptr. 407 and Dillon v. Legg (1968) 68 Cal.2d 728; 69 Cal.Rptr. 72.
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9.
Rescission
In addition to the general provisions of Civil Code § 1689, special rules apply to home solicitation contracts (Civ. Code §§ 1689.5 et sea.), transactions subject to Truth In Lending (15 U.S.C. § 1635; 12 C.F.R. § 226.23), home equity sales contracts (Civ. Code § 1695 et sea.), mortgage foreclosure consultant contracts (Civ. Code §§ 2945 et sea.). and water treatment devices (Bus. & Prof. Code § 17577.3). For a general discussion of rescission, see C.E.B., California Real Property Remedies Practice 1-38.
10.
Reformation
See C.E.B., California Real Property Remedies Practice, 39-64.
11.
Cancellation of Instruments
Cancellation (Civ. Code § 3412) should be distinguished from rescission (Civ. Code § 1689). Cancellation can only be accomplished by court order, while rescission can be effected mutually or unilaterally, although unilateral action may have to be followed by litigation to obtain relief. Cancellation only eliminates  the instrument,  while rescission eliminates  the
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transaction. (See C. E. B., California Real Properties Remedies Practice 187-88.) In addition, an action to cancel a void instrument need not involve notice and an offer to restore consideration. [See Smith v. Williams (1961) 55 Cal.2d 617, 620-21; 12 Cal.Rptr. 665; see e.g., Leeper v. Beltrami, supra, 53 Cal.2d 195, 211, stating a different rule for voidable instruments•]
12.
Quiet Title
Possession is not required to quiet title. Thus, plaintiff's title and right to possession are embraced in a quiet title proceeding. (See C.E.B., California Real Property Remedies Practice. 227.)
13.
Declaratory Relief
This cause of action can be used to determine rights in property as well as rights under contracts. (Code of Civ. Proc. § 1060.) Although declaratory relief actions are entitled to preference, if the action asks for other relief, priority can be obtained only after a noticed hearing in which the plaintiff shows the need for a speedy trial.  (Code of Civ. Proc. § 1062.3).
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14.  Slander of Title
False information clouding or disparaging title communicated orally, in writing, or by recorded instrument is a slander of title if the publication causes damage. A qualified privilege exists for a rival claimant's good faith assertion of a conflicting interest but the plaintiff can negate the privilege by a showing of malice. (See C.E.B., California Real Property Remedies Practice, 305-318.) An absolute privilege exists for documents filed in connection with judicial proceedings such as a lis pendens. [See Albertson v. Raboff (1956) 46 Cal.2d 375; 295 P.2d 405.]
This cause of action is frequently neglected. An attorney representing a homeowner who contests the validity of a trust deed should consider the propriety of including a slander of title cause of action if the homeowner has suffered damage. (See Forte v. Nolfi, supra. 25 Cal.App.3d 656, 685-86.) Damage may occur if the homeowner has been unable to sell or refinance the property because of the invalid trust deed. Significantly, the attorney's fees and costs incurred in removing the cloud on title are recoverable damages, although the litigation expenses incident to the slander of title action itself are not recoverable. [See e.g., Frank Pisano & Assoc, v. Taaaart (1972) 29 Cal.App.3d 1, 25; 105 Cal.Rptr. 414; Contra Costa County Title Co. v. Waloff (1960) 184 Cal.App.2d 59, 68; 7 Cal.Rptr. 358.]
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Slander of title can also be asserted by the homeowner's opponent if the homeowner has acted improperly. For example, in the Waloff case, a notice of rescission of a purchase transaction was recorded that recited untrue allegations of fraud, and the Court found the rescission notice constituted a slander of title. (See 184 Cal.App,2d at 64-67.)
15.  Accounting
If the trustor disputes the amount claimed by the beneficiary or the amount of attorney's fees claimed by the beneficiary or the trustee, the trustor may bring an action for an accounting. (See Code of Civ. Proc. § 1050; see discussion at p. 11-38.) The prevailing party will be able to recover attorney's fees under the usual attorney fee provision contained in the note and deed of trust.
The homeowner-trustor is entitled to at least annual statements showing the money received by the beneficiary under a first or second trust deed and its allocation to interest, principal, late charges, and impound account payments for taxes and insurance.  (Civ. Code § 2954.2.)
The beneficiary must also respond to the trustor's written demand, for a beneficiary statement or payoff demand statement.
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(Civ. Code § 2943; see discussion in Chapter 1(B)(6).
16.  Damages for Emotional Distress
a.   Intentional Infliction of Emotional Distress
The tort of intentional infliction of emotional distress consists of the following: "(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the defendant's outrageous conduct." rCervantez v. J.C. Pennev Co. (1979) 24 Cal.3d 579, 593; 156 Cal.Rptr. 198.]
(1)  Extreme and Outrageous Conduct
Conduct is considered extreme and outrageous if it "exceed[s] all bounds of that usually tolerated in a civilized community." rDavidson v. City of Westminster (1982) 32 Cal.3d 197, 209; 185 Cal.Rptr. 252; Cervantez v. J. C. Pennev Co., supra, 24 Cal. 3d 579, 593.] Extreme and outrageous conduct has also been described as "atrocious and utterly intolerable in a civilized community" rMelorich Builders, Inc. v. Superior Court (1983) 160 Cal.App.3d
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931; 207 Cal.Rptr. 47] and as "beyond reasonable decency . . ." rBundren v. Superior Court (1983) 145 Cal.App.3d 784, 789; 193 Cal.Rptr. 671.]
Although the extreme and outrageous requirement is described in terms reflecting moral opprobrium, the purpose of the requirement is to help assure the veracity of plaintiff's claim that serious mental suffering was really endured. [See Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916, 927; 167 Cal.Rptr. 831.] Thus, courts may find conduct to be outrageous if the defendant (a) abuses a position that gives the defendant the power to injure the plaintiff, (b) knows the plaintiff is susceptible to emotional injury, or (c) acts intentionally or unreasonably with the understanding that emotional injury will result. [See Aaarwal v. Johnson (1979) 25 Cal.3d 932, 946; 106 Cal.Rptr. 141.] For example, the presence or absence of an intent to injure may lead a court to conclude that conduct was not extreme and outrageous. [Compare Davidson v. Citv of Westminster, supra, 32 Cal.3d 197, 210 with Golden v. Duncan (1971) 20 Cal.App.3d 295; 97 Cal.Rptr. 577.] In addition, conduct against public policy may affect a court's determination that the conduct is outrageous. [See e.g., Alcorn v. Ambro Engineering, Inc. (1970) 2 Cal.3d 493; 86 Cal.Rptr. 88; Kinnamon v. Staitman & Snyder (1977) 66 Cal.App.3d 893, 896; 136 Cal.Rptr. 321 (collection letter threatening criminal prosecution).]
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(2)  Intentional or Reckless Conduct
The plaintiff must prove that the defendant's outrageous conduct was intentionally or recklessly perpetrated. [E.g., Cervantez v. J. p. Penney Co., supra, 24 Cal.3d 579, 593.] The reckless standard may be shown by demonstrating that the defendant knew or should have known that severe emotional distress would likely result from the misconduct. [See Little v. Stuwesant Life Ins. Co. (1977) 67 Cal.App.3d 451, 462; 136 Cal.Rptr. 653; Spackman v. Good (1966) 245 Cal.App.2d 518, 530, 534; 54 Cal.Rptr. 78.] Although a showing of reckless conduct based on the likelihood of emotional distress may satisfy the scienter requirement, a court may conclude that nonintentional conduct is not outrageous under the circumstances of the case.
(3)  Causation
The plaintiff's testimony is sufficient to establish that defendant's conduct caused the severe emotional distress. [See Godfrey v. Stein,press (1982) 128 Cal.App.3d 154, 185-86; 180 Cal.Rptr. 95; Little v. Stuwesant Life Ins. Co., supra, 67 Cal.App.3d 451, 462-63.] The aggravated nature of the misconduct may also establish the causation of distress. (See Fletcher v. Western Nat. Life Ins. Co. (1970) 10 Cal.App.3d 376, 396-98; 89 Cal.Rptr. 78.]
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b.
Negligent Infliction of Emotional Distress
The tort of negligent infliction of emotional distress consists of negligent conduct that foreseeably results in serious emotional distress. [Molien v. Kaiser Foundation Hospitals. supra, 27 Cal.3d 916, 924-31.] The plaintiff need not establish that the defendant's conduct was outrageous or that the defendant acted intentionally or recklessly.  [Id. ]
c.
Emotional Distress Resulting From Another
Actionable Tort
If a separate tort causes substantial injury apart from emotional distress, the emotional distress caused by the tort is an additional element of damages for that tort. [See Civ. Code Section 3333; see e.g., Molien v. Kaiser Foundation Hospitals, supra, 27 Cal.3d 916, 927; Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 579-80; 108 Cal.Rptr. 480; Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425, 433-34; 58 Cal.Rptr. 13.] Emotional distress damages may be recovered without showing that the defendant's conduct was outrageous or that the emotional distress was severe. [Id.]
d.   Fraud and Deceit
Damages for emotional distress and mental suffering are
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recoverable in a fraud action pursuant to the tort measure of damages in Civil Code § 3333. [See e.g., Rosener v. Sears, Roebuck & Co. (1980) 110 Cal.App.3d 740, 755, app. dis. (1981) 450 U.S. 1051.] In Rosener, the Court of Appeal affirmed an award of $158,000 in damages for the emotional harm flowing from domestic disruption, frustration, anger, and anxiety. The damages were predicated on Sear's fraudulent representation that it would correct substantial problems connected with home improvement work. The court also permitted a 2.5 million dollar award for punitive damages. One who has engaged in deceit is likewise liable for "any damages" caused by the deceit, including emotional distress. [See Civ. Code § 1709; Spraaue v. Frank J. Sanders Lincoln-Mercury, Inc. (1981) 120 Cal.App.3d 412, 416-19; 174 Cal.Rptr. 608.]
e.   Breach of Contract
Generally, damages for emotional distress resulting from a breach of contract are not recoverable, but these damages may be recovered if "emotional distress is a foreseeable and contemplated result of a breach." rRoaoff v. Grabowski (1988) 200 Cal.App.3d 624, 633; 246 Cal.Rptr. 185.] For example, if the contract relates to the comfort, happiness, personal welfare, affection, self-esteem, or emotional feelings of a party, a breach of the contract creates liability for emotional distress. [See e.g., Wvnn v. Monterey Club (1980) 111 Cal.App.3d 789, 800-01; Windeler v.
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Scheers Jewelers (1970) 8 Cal.App.3d 844; Leaw v. Coonev (1963) 214 Cal.App.2d 496; but see Wiggins v. Rovale Convalescent Hospital (1984) 158 Cal.App.3d 914f 918-920 (dicta) and dis opn. of Sonenshine, J.; see also Ross v. Forest Lawn Memorial Park (1984) 153 Cal.App.3d 988, 995; 203 Cal.Rptr. 468.] In Westervelt v. McCullough (1924) 68 Cal.App. 198, the defendant purchased the elderly plaintiff's home at a foreclosure sale and promised that if plaintiff did not redeem, plaintiff could live in the house for life. Thereafter, defendant ousted plaintiff, and plaintiff recovered for her mental anguish and illness resulting from the breach of contract.
f.   Breach of the Covenant of Good Faith and Fair Dealing
See e.g., Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 579-80; 108 Cal.Rptr. 480; Crisci v. Security Ins. Co., supra, 66 Cal.2d 425, 433-34; Commercial Cotton Co., Inc. v. United California Bank, supra, 163 Cal.App.3d 511. Commercial Cotton held that damages for emotional distress without physical injury could be awarded for the tortious breach of the covenant of good faith and fair dealing if the emotional distress was substantial or enduring.
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g.   Tortious Breach of Contract
A breach of contract through negligence in performance, failure to perform a contractual duty, or an intentional act causing injury to a right established by the contract constitutes a tort. (See 5 Witkin, Summary of California Law (9th ed.), Torts, § 4 •) A tortious breach of contract may support an award of damages for emotional distress. [See Allen v. Jones (1980) 104 Cal.App.3d 207, 213; 163 Cal.Rptr. 445.]
h.  Breach of a Statutory Duty
Breach of a statutory duty governing the party's conduct under a contract may support an award for emotional distress. [See Young v. Bank of America (1983) 141 Cal.App.3d 108, 113-15; 190 Cal.Rptr. 122.]
i.  Statute of Limitations
The statute of limitations for an action for emotional distress is one year. [Code of Civ. Proc. Section 340(3); see Murphv v. Allstate Ins. Co. (1978) 83 Cal.App.3d 38, 51; 147 Cal.Rptr. 565; Grvwczvnski v. Shasta Beverages, Inc. (N.D. Cal. 1984) 606 F.Supp. 61, 66-67.] However, damages for emotional distress flowing from claims for tortious or other improper
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conductare subject to the statute of limitations governing those claims.  (Id.)
17,  Punitive Damages
A few aspects concerning punitive damages deserve special mention in the context of home foreclosures. First, many of the outrageous acts committed against homeowners are done by an employee in the name of the employer. Homeowner's counsel will have to plead and prove the various elements mandated by Civil Code § 3294(b). That provision requires that the employer or a corporate employer's officer, director, or managing agent knows of the employee's unfitness in advance and hires the employee with a conscious disregard of the rights of others; or authorizes or ratifies the misconduct; or is personally guilty of fraud, oppression or malice. The managing agent status requirement is broadly interpreted to include anyone with wide discretion over a matter. [See Eaan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 822-23; 169 Cal.Rptr. 691; cert, den and app. dis.: see also, Nolin v. National Convenience Stores, Inc. (1979) 95 Cal.App.3d 279; 159 Cal.Rptr. 32.]
Ratification can be found if the employer brings an action or raises a defense based on the purportedly unauthorized act of the miscreant employee.   [See Hartman v. Shell Oil Co. (1977) 68
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Cal.App.3d 240, 250; 137 Cal.Rptr. 214; see also, Alhino v. Starr (1980) 112 Cal.App.3d 158, 173; 169 Cal.Rptr. 136.] Continuing to employ a wrongdoing employee is indicative of ratification [see Pusateri v. E. F. Hutton & Co. (1986) 180 Cal.App.3d 247, 253; 225 Cal.Rptr. 526; Hobbs v. Bateman Eichler, Hill Richards, Inc. (1985) 164 Cal.App.3d 174; 210 Cal.Rptr. 387; Coats v. Construction & Gen. Laborers Local No. 185 (1971) 15 Cal.App.3d 908, 915; 93 Cal.Rptr. 639] unless the employee is specially skilled or experienced. [See Sullivan v. Matt (1955) 130 Cal.App.2d 134, 144; 278 P.2d 499.]
Second, the requirement that actual damages exist before an award of punitive damages may be made is substantially relaxed in cases involving a breach of fiduciary duty. [See e.g., Werschkull v. United California Bank (1978) 85 Cal.App.3d 981, 1004; 149 Cal.Rptr. 829.]
Third, public policy considerations and the magnitude of the violation of those policies must be taken into consideration in calculating the amount of punitive damages, especially in matters involving protection of the public from the unscrupulous. [See Harris v. Dixon Cadillac Co. (1982) 132 Cal.App.3d 485, 494; 183 Cal.Rptr. 299; Zhadan v. Downtown L.A. Motors (1976) 66 Cal.App.3d 481, 496-97; 136 Cal.Rptr. 132; later case Zhadan v. Downtown Motor Distributors, Inc. (1980) 100 Cal.App.3d 821, 835; 161 Cal.Rptr. 225.]
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B.  Unconscionabilitv
1.   Introduction
California courts have traditionally declined to enforce contracts or contract clauses if their effect would be unconscionable. [See e.g., Steven v. Fidelity & Casualty Co. (1962) 58 Cal.2d 862, 879; 27 Cal.Rptr. 172; A&M Produce Co. v. FMC Corp. (1982) 135 Cal.App.3d 473, 484; 186 Cal.Rptr. 114; Roos, "The Doctrine of Unconscionability: Alive and Well in California," 9 Cal. West. L.Rev. (1972).] This equitable rule has been codified in Civil Code § 1670.5^ and the insertion of an unconscionable provision into a contract has been declared to be an unfair or deceptive act or practice.  [See Civ. Code § 1770(s).]
The unconscionability doctrine has general application to all
1.  Civil Code § 1670.5 provides:
(a) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made, the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.
(b) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable, the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose, and effect to aid the court in making the determination.
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contracts and special application to contracts of adhesion. The general rule is that any contract or contract provision which is overly harsh, exploitative, oppressive, or substantially unreasonable may be denied enforcement or may be limited to avoid an unconscionable result. Courts will also not enforce an adhesion contract provision which is so unclear, unanticipated, or inconspicuous that the existence of the provision is outside of the normal expectation of the adhering party. (See e.g., Graham v. Scissor-Tail, Inc., supra, 28 Cal.3d 807, 820; 171 Cal.Rptr. 604; Steven v. Fidelity & Casualty Co., supra, 58 Cal.2d 862, 879; A&M Produce Co. v. FMC Corp., supra, 135 Cal.App.3d 473, 486-87.) In addition to being a defense to enforcement of a contract according to its terms, unconscionability provides a basis for an award of damages and injunctive relief to consumers in actions arising under the Consumer Legal Remedies Act. [See Civ. Code §§ 1770(s), 1780(a); Truta v. Avis Rent A Car System (1987) 193 Cal.App.3d 802, 818; 238 Cal.Rptr. 806.]
2.   Inherent Unfairness and Oppression
The doctrine of unconscionability, applicable to all contracts, permits a court to relieve a party from unduly oppressive or harsh consequences which would flow from the enforcement of a contract or contract term. [See e.g., Graham v. Scissor-Tail, Inc. (1981) 28 Cal.3d 807, 820; Chretian v. Donald
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L. Bren Co. (1984) 151 Cal.App.3d 385, 388-89; 198 Cal.Rptr. 523; A&M Produce Co. v. FMC Corp.. supra, 135 Cal.App.3d 473, 483.] This aspect of unconscionability is sometimes referred to as "substantive" unconscionability. (See e.g., A&M Produce Co. v. FMC Corp., supra, 135 Cal.App.3d 473, 486-87.) Far from being a new legal or social concept, the doctrine of unconscionability is well rooted in Anglo-American jurisprudence. The doctrine evolved from the equitable view that an agreement could be so intrinsically unfair that it would be presumed fraudulent. In the classic case of Earl of Chesterfield v. Janssen (1751) 28 Eng.Rep. 82, 100, Lord Hardwicke observed that equity would not countenance a contract:
. • . such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other; which are unequitable and unconscientious bargains; and of such even the common law has taken notice ....
Similarly, the California law of unconscionability permits a court to refuse to enforce a contract or contract provision that violates equitable principle: "Equity will not lend its aid to enforce contracts which upon their face are so manifestly harsh and oppressive as to shock the conscience; it must be affirmatively shown that such contracts are fair and just." rJacklich v. Baer (1943) 57 Cal.App.2d 684, 693; 135 P.2d 179.]  This principle was
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applied by the court in Jacklich which declined to enforce a creditor's contractual claim to a percentage of a fighter's share of boxing receipts because of the grossly inadequate consideration given by the creditors. The court likewise concluded in State Finance Co. v. Smith (1941) 44 Cal.App.2d 688, 691; 112 P.2d 901, that the creditor could not recover a deficiency judgment for a truck worth $25 as junk which had been sold to the buyer for $300.
a.   Price Unconscionabilitv
The notion that a contract can be unconscionable because of an unfair price is also well established in legal tradition. One of the first cases dealing with unconscionable price limited the seller's recovery to the fair market value of the product. In James v. Morgan (1793) 83 Eng.Rep. 323, the buyer agreed to buy a horse for a barley corn doubled for each of the 32 nails in the horse's shoe. Rather than award all of the barley, the court directed a verdict only for the horse's value. The principle that unconscionable recovery under a contract will not be sanctioned was adopted early by American courts: "If a contract be unreasonable and unconscionable but not void for fraud, a court of law will give the party who sues for its breach, damages, not according to its letter, but only such as he is equitably entitled to." rScott v. United States (1871) 79 U.S. (12 Wall.) 443, 445; see also Hume v. United States (1889) 132 U.S. 406.]
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The Supreme Court has declared that "it is clear that the price term, like any other term in a contract, may be unconscionable." rPerdue v. Crocker Nat. Bank (1985) 38 Cal.3d 913, 926; 216 Cal.Rptr. 345.] The mere fact that price exceeds cost or fair value does not establish unconscionability; the basis and justification for the price must be examined along with the price actually paid by similarly situated consumers in similar transactions. (Id. at 926-27.) A price equal to market price could be unconscionable, especially if the price were not determined in a freely competitive market. (Id. at 927.) The court can evaluate the seller's cost of the goods or services, inconveniences imposed on the seller, and the true value of the product or service in addition to market price. (Id.) Moreover, the determination of price unconscionability may be affected by whether the buyer has a meaningful choice, whether the buyer is sophisticated, and whether the seller engaged in deceptive practices. (Id.) [See also Truta v. Avis Rent A Car System, supra, 193 Cal.App.3d 802, 820-21.]
Cases from other states also support the proposition that a price provision alone may be unconscionable and that a court may deny enforcement of a contract in which the value to be received is substantially less than the price. In American Home Improvement, Inc. v. Maclver (N.H. 1964) 201 A.2d 886, the New Hampshire Supreme Court refused to enforce a home improvement
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contract breached by the consumer. The consumer was obligated to pay a time sale price of about $2,570 for goods and services valued at $960. The disparity of approximately $1,600 consisted of commission, interest, and carrying charges. The court considered the total price, including interest, in relation to the cost to be unconscionable. Likewise, in Kualer v. Romain (N.J. 1971) 279 A.2d 640, the New Jersey Supreme Court held that a sales price of two and one-half times market value of educational material, which had little practical value to the children of those solicited, was an unconscionable price rendering the sales contracts invalid. [See Murohv v. McNamara (Conn. Super. 1979) 416 A.2d 170, 176-77; Tulowitzki v. Atlantic Richfield Co. (Del. 1978) 396 A.2d 956, 961; Patterson v. Walker-Thomas Furniture Co. (D.C. App. 1971) 277 A.2d 111, 113; Toker v. Westerman (N.J. Super. 1970) 274 A.2d 78 (refrigerator 2-1/2 times its value); Toker v. Perl (N.J. Super. 1968) 247 A.2d 701, aff'd. on other grounds (1970) 260 A.2d 244; Central Budget Corp. v. Sanchez (Sup.Ct. 1967) 279 N.Y.S.2d 391, 392; State bv Lefkowitz v. ITM. Inc. (Sup.Ct. 1966) 275 N.Y.S.2d 303, 320-22; Frostifresh Corp. v. Revnoso (Dist.Ct. 1966) 274 N.Y.S.2d 757 (unconscionable price disallowed; recovery of seller's cost allowed), rev'd. on other grounds (1967) 281 N.Y.S.2d 964.]
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b.  Other Unconscionable Consumer Contract Provisions
Courts have also found contract terms other than price to be oppressive and unconscionable in a consumer setting if the contractual provision unfairly relieves a seller or creditor of obligations or unfairly deprives a consumer of rights. Although the courts' analyses have been grounded on unconscionability, the courts have called the questioned provisions unfair, against public policy, unreasonable, and oppressive in addition to or instead of unconscionable. The courts have refused enforcement of the following types of contract provisions because of their intrinsic unfairness: (a) clause for payment of collections costs [see Bondanza v. Peninsula Hospital & Med. Center (1979) 23 Cal.3d 260; 152 Cal.Rptr. 446]; (b) liquidated damage clause rsee Nu Dimensions Figure Salons v. Becerra (Civ. Ct. 1973) 340 N.Y.S.2d 268]; (c) waiver of defenses against seller's assignee [see Unico v. Owen (N.J. 1967) 232 A.2d 405, 418]; (d) cross-collateralization [see generally, Williams v. Walker-Thomas Furniture Co. (D.C. Cir. 1965) 350 F.2d 445.]; (e) exculpatory clauses [see generally, Henrioulle v. Marin Ventures, Inc. (1978) 20 Cal.3d 512; 143 Cal.Rptr. 247; Tunkl v. Regents of University of California (1963) 60 Cal.2d 92; 32 Cal.Rptr. 33]; (f) warranty disclaimer [see Henningsen v. Bloomfield Motors, Inc. (N.J. 1960) 161 A.2d 69, 95]; (g) loan document purporting to make one spouse guarantor of subsequent
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loans made to other spouse [see Indianapolis Morris Plan v. Sparks (Ind.App. 1961) 172 N.E.2d 899, 903-04].
3.  Adhesion Contracts
The doctrine of unconscionability permits a court to protect a party to a contract, who held an inferior bargaining position, against terms which are beyond that party's reasonable expectation or constitute an unfair exaction stemming from the lack of meaningful negotiation. This aspect of unconscionability is sometimes referred to as "procedural unconscionability." Procedural unconscionability generally arises in the context of an adhesion contract which is defined as "a standardized contract, which imposed and drafted by the party of superior bargaining strength, relegates to the subscribing party only the opportunity to adhere to the contract or reject it." rPerdue v. Crocker Nat. Bank, supra, 38 Cal.3d 913, 925; Keating v. Superior Court (1982) 31 Cal.3d 584, 593; 183 Cal.Rptr. 350; rev'd. in part and rem, on other grounds (1984) 465 U.S. 1; Graham v. Scissor-Tail, Inc., supra, 28 Cal.3d 807, 817.] Under an adhesion contract, the consumer cannot obtain the product, service, or loan unless the consumer acquiesces to the form agreement. [See e.g., Steven v. Fidelity & Casualty Co.. supra, 58 Cal.2d 862, 882; Wheeler v. St. Joseph Hospital (1976) 63 Cal.App.3d 345, 356; 133 Cal.Rptr. 775.] Although the consumer may choose not to contract at all, the
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contract is nonetheless one of adhesion if the consumer is not free to negotiate or alter the terms of the agreement. [See Parr v. Superior Court (1983) 139 Cal.App.3d 440, 444; 188 Cal.Rptr. 801.]
Although adhesion contracts are "a familiar part of the modern legal landscape" and "an inevitable fact of life" in contemporary transactions (Graham v. Scissor-Tail, Inc., supra, 28 Cal.3d 807, 817), courts may temper unfair or overreaching aspects of the contract or its terms. In addition to examining the intrinsic fairness of the terms (see discussion in Chapter V, section B(2), supra), courts assess whether the terms represent an exaction of very favorable terms by the party of superior bargaining power as a result of the absence of meaningful negotiation and real choice. This exaction is sometimes referred to as "oppression" and should be distinguished from the oppression characterizing an inherently unreasonable provision.
Moreover, courts examine whether the terms are beyond the reasonable expectation of the weaker party because they are ambiguous, inconspicuous, or buried in the verbiage of the preprinted form contract, [cf. Conservatorship of Link (1984) 158 Cal.App.3d 138, 141-43; 205 Cal.Rptr. 513 (release in lengthy convoluted sentence printed in small type); Ferrell v. Southern Nevada Off-Road Enthusiasts, Ltd. (1983) 147 Cal.App.3d 309 (convoluted release presented on take-it-or-leave-it basis). ] The
V-42
enforcement of an unexpected term is sometimes referred to as "surprise." (See A&M Produce Co. v. FMC Corp, supra, 135 Cal.App.3d 473, 486-87; see also Steven v. Fidelity & Casualty Co., supra, 58 Cal.2d 862, 878, 882-83.)
In evaluating the surprise element, the court has "to determine what the weaker contracting party could legitimately expect by way of services according to the enterpriser's 'calling,' and to what extent the stronger party disappointed reasonable expectations based on the typical life situation." rGrav v. Zurich Ins. Co. (1966) 65 Cal.2d 263, 270; 54 Cal.Rptr. 104.] If the surprise results from an ambiguity, the ambiguity will generally be resolved against the more powerful party who drafted the contract. [See e.g., Civ. Code § 1654; Holmes v. City of Los Anaeles (1981) 117 Cal.App.3d 212, 217; 172 Cal.Rptr. 589; app. dis. 454 U.S. 884.] If the surprise results from an unusual provision, the court will focus on the extent to which the clause is "conspicuous, plain and clear" and the extent to which the clause received the weaker party's "understanding consent." rSteven v. Fidelity & Casualty Co.. supra, 58 Cal.2d 862, 883; see wheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 357; Bauer v. Jackson (1971) 15 Cal.App.3d 358, 370; 93 Cal.Rptr. 43.] Even if the provision is conspicuous, plain, and clear,
Where a contractual provision would defeat the 'strong'
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expectation of the weaker party, it may also be necessary to call his attention to the language of such provision. [Citation omitted.]
And if the language of such provision is too complicated or subtle for an ordinary layman to understand, he should also be given a reasonable explanation of its implications. Wheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 359-60.
In determining the scope of what an average person could reasonably expect, the courts of other states have looked to various characteristics of the individual challenging the contract as unconscionable. These characteristics include lack of education [see Weaver v. American Oil Co. (Ind. 1971) 276 N.E.2d 144, 145, 147; Albert Merrill School v. Godov (Civ.Ct. 1974) 357 N.Y.S.2d 378, 381], inability to speak English fluently [see e.g., Brooklyn Union Gas Co. v. Jimenez (Sup.Ct. 1975) 371 N.Y.S.2d 289, 291-92; Albert Merrill School v. Godov, supra, 357 N.Y.S.2d 378, 381-82; Nu Dimensions Figure Salons v. Becerra, supra, 340 N.Y.S.2d 268; Jefferson Credit Corp. v. Marcano (Civ.Ct. 1969) 302 N.Y.S.2d 390, 393-94; Frostifresh Corp. v. Revnoso, supra, 274 N.Y.S.2d 757], and limited financial resources [see Jones v. Star Credit Corp. (Sup. Ct. 1969) 298 N.Y.S.2d 264, 267].
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4,  Special Issues Involving Onconscionabilitv
a.  Deed of Trust
The deed of trust is a contract of adhesion. (See Wilson v. San Francisco Fed, Sav. & Loan Assn. (1976) 62 Cal.App.3d 1, 7; 132 Cal.Rptr. 903; Lomanto v. Bank of America (1972) 22 Cal.App.3d 663, 668; 99 Cal.Rptr, 442; see also discussion in Chapter I, section 3, supra.) Other preprinted documents used in connection with a loan transaction secured by a lien or real property have also been considered adhesive in nature. [See generally, Tahoe Nat. Bank v. Phillips (1971) 4 Cal.3d 11; 92 Cal.Rptr. 704.] Problems related to the adhesive character of trust deeds are particularly amenable to resolution in class actions, and the lender's superior bargaining position over the class of borrowers can be established by evidence obtained from the lender. [See La Sala v. American Sav. & Loan Assn. (1971) 5 Cal.3d 864, 876-77; 97 Cal.Rptr. 849; Wilson v. San Francisco Fed. Sav. & Loan Assn., supra, 62 Cal.App.3d 1, 5-8.]
In Lomanto v. Bank of America, supra, 22 Cal.App.3d 663, the Court of Appeal considered the enforceability of a "dragnet" clause in the deed of trust which made the covered real property security for future loans. A husband and wife executed the deed of trust as security for a loan.  Thereafter, the husband borrowed on two
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other occasions from the bank. On the Lomantos' default, the bank asserted that its security interest covered all three loans. The Lomantos contended that the clause was hidden in the prolix language of the trust deed, that the bank did not advise them of the existence of the provision, and that they were unaware of the existence of the provision.  (See 22 Cal.App.3d at 665-67.)
The court held that the clause, extending the security to future advances, could not have been beyond Mr. Lomanto's reasonable expectation since Mr. Lomanto "would find it difficult to explain" why the bank would have given him two unsecured loans after requiring security for the first loan which was still unpaid. Under the circumstances of the case, the court was prepared to hold as a matter of law that the existence of the dragnet clause was not beyond Mr. Lomanto's reasonable expectation. (See 22 Cal.App.3d at 668.)
The court, however, was more troubled by Mrs. Lomanto's claim that the clause was beyond her reasonable expectation. If the dragnet clause was a usual provision in the deed of trust, the court concluded that it would be enforceable and that the bank had no duty to call the usual provision to the borrower's attention. The court could not determine on the record whether the clause was usual; the clause was not unusual in a printed form trust deed, but not all printed forms contain the provision.  (22 Cal.App.3d at
V-46
669.) Moreover, the court was unsure whether a clause permitting one of several trustors to further encumber the property of his co-owners was usual "so that the attention of the intended maker of the trust deed need not be directed to it either orally, by print of a distinctive size, or, as is sometimes done with a clause permitting acceleration in the event of an unauthorized conveyance, by placing it in a box with heavy borders."  (Id. at 670.)
A deed of trust provision is thus apparently not procedurally unconscionable if it is usual or if the buyer is or should be aware of its existence. [Cf. Wong v. Beneficial Sav. & Loan Assn. (1976) 56 Cal.App.3d 286; 128 Cal.Rptr. 338.] On the other hand, if the term is beyond the reasonable expectations of the borrower, the lender must emphasize the term.
b.  Finance Charge Rates
Historically, the fairness of finance charges or interest rates was the domain of the usury law and various regulatory statutes applicable to certain lenders such as personal property brokers. (See e.g., Fin. Code §§ 22451, 22451.1.) Prior to the adoption of Proposition 2 in November, 1979, loans arranged by real estate brokers for lenders not exempt from the usury law were limited to a ten percent interest charge. The rate on loans made or arranged by real estate brokers is now not subject to the usury
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law.  (See Cal. Const., Art. XV; Civ. Code § 1916.1.)
Deregulation, however, does not necessarily mean that loan rates are immune from being attacked on the grounds of unconscionability. No definitive standards exist for determining when the charge for credit will be unconscionable. One of the few touchstones is the federal rule making the charge of a 45 percent annual simple interest rate an element of felony loan sharking. [See 18 U.S.C. S 892(b)(2).] But, a charge of less than this amount may be oppressive considering the prevailing market rates and the particular circumstances and exigencies of the borrower. [See generally, Civ. Code § 1670.5(b).] Loans made by personal property brokers and consumer finance lenders are specifically subject to unconscionability restrictions. (See Fin. Code §§ 22450.5, 24450.5.) The codification of the rules of unconscionability and cases such as Perdue militate for the application of unconscionability doctrine to excessive finance charges even though no express statutory ceiling on finance charges exists.
c.  Improvident Extension of Credit
Some scholars have argued that an extension of credit may be unconscionable if the debtor objectively cannot afford to repay the amount according to the designated finance charge and payment
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schedule. The credit extension is unfair to the consumer who is overloaded with a crushing debt. Responsible creditors who lent at a time when the debtor could meet the debtor's obligations are also harmed because their recovery is jeopardized by the debtor's potential insolvency or bankruptcy. The unfairness to the responsible creditor is enhanced if the responsible creditor is unsecured but the more rapacious creditor is secured. Although the debtor is responsible for incurring the debt, the commentators suggest shifting the burden to the improvident creditor who knew or should have known after a reasonable inquiry that the debtor was unlikely to be able to satisfy the obligation. [See Countryman, "Improvident Credit Extension: A New Legal Concept Aborning?" 27 Maine L.Rev. 1 (1975); Hersbergen, "The Improvident Extension of Credit As an Unconscionable Contract," 23 Drake L.Rev. 226 (1974).]
Some California lenders who have close dealings with consumer borrowers are subject to some restriction regarding improvident lending. A consumer finance lender is subject to suspension or revocation of its license when:
There has been repeated failure by the consumer finance lender when making or negotiating loans to take into consideration in determining the size and duration thereof the financial ability of the borrower to repay the loan in the time and manner provided in the loan contract or to
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refinance the loan at maturity. Fin. Code § 24615(a)(4).
A similar regulation regarding loan size and maturity applies to personal property brokers. (See 10 Cal. Adm. Code § 1452.) Likewide, before making any loan, a savings and loan shall first determine that the type, amount, purpose, and repayment provisions of the loan in relation to the borrower's resources and credit standing support the reasonable belief that the loan will be financially sound and will be repaid according to its terms. . . ." Fin. Code § 7450(a). No private right of action is expressly conferred if these lenders breach the duty to make affordable loans.
The breach of the duty, however, has a few conceivable consequences. A court could consider the loan unconscionable and could limit the unconscionable result by restructuring the payments and maturity date so that the loan payments could be afforded. A breach of the duty might also give rise to an action in tort. [See generally, Laczko v. Jules Meyers, Inc. (1969) 276 Cal.App.2d 293; 80 Cal.Rptr. 798; Castillo v. Freidman (1987) 197 Cal.App.3d Supp. 6, 14-16; 243 Cal.Rptr. 206 (tort in essence doctrine).] Most dramatically, a loan calling for payments exceeding the borrower's ability to pay may be in violation of the Consumer Finance Lender or Personal Property Broker's Laws. The loan may be construed to call for charges not permitted by law resulting in the lender's
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loss of all principal and interest. (See Fin. Code §§ 22651, 24561.) To the extent the loan was deemed unconscionable, the borrower would have a cause of action for damages under the Consumer Legal Remedies Act. (See Civ. Code §§ 1770(s), 1780(a); Truta v. Avis Rent A Car System, supra, 193 Cal.App.3d 802, 818.]
An attorney representing a homeowner in foreclosure may be able to raise the issue of improvident credit extension very successfully in the context of a loan made or arranged through a real estate broker. Real estate brokers have judicially-recognized fiduciary obligations to borrowers with whom they deal. The broker's fiduciary duties should require the broker to investigate the borrower's ability to repay the loan. If the borrower does not have the ability to pay and thus may be in future jeopardy of foreclosure, the broker should advise the borrower to seek credit at more affordable and advantageous terms from another credit source or not to seek credit at all. (See discussion in Chapter V, C, infra.) The breach of recognized fiduciary duties should increase the likelihood that a court will find an oppressive transaction to be unconscionable.
d.  Acceleration Clause
A court has the equitable power to relieve a homeowner from the application of the acceleration clause contained in a note and
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trust deed,  (Bisno v. Sax (1959) 175 Cal.App.2d 714, 726-30; 34 "\ P.2d 814.)
The Bisno court's ruling is fortified by the statutory recognition of the doctrine of unconscionability.  A court may prevent the enforcement of the acceleration clause "where strict enforcement of an acceleration would impose an unconscionable hardship on the mortgagor and give the mortgagee an unconscionable advantage."  rurdana v. Muse (N.J. Super. 1971) 276 A.2d 397, 400, quoting 59 C.J.S., Mortgages, § 495(6), at 794.]  The cases turn on their facts, but generally, courts have refused to enforce an acceleration clause when the default has been fully cured, the lienholder is not prejudiced, the security is not impaired, the property owner would suffer great hardships, and the property owner    * has acted in good faith or the lienholder has not. rClark-Robinson Corp. v. Jet Enterprises (Sup.Ct. 1957) 159 N.Y.S.2d 214, 216-17; see also Baltimore Life Ins. Co. v. Harn (Ariz.App. 1971) 486 P.2d 190, 193 review den. 494 P.2d 1322; Peterson v. Weinstock (Conn. 1927) 138 A. 433, 436; Federal Home Loan Mtcr. Corp. v. Taylor (Fla.App. 1975) 318 So.2d 203, 208; Althouse v. Kennev (Fla.App. 1966) 182 So.2d 270, 272; Lieberbaum v. Surf comber Hotel Corp. (Fla.App. 1960) 122 So.2d 28; Lawton v. Lincoln (Okl. 1948) 191 P.2d 926, 928-29; cf. Parker v. Mazur (Tex.Civ.App. 1928) 13 S.W.2d 174, 175.]
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e.
Foreclosure Sale Price
Traditionally, inadequacy of price was not alone sufficient to vacate a foreclosure sale. (See discussion in Chapter III, section G, supra.) The advent of the statute authorizing the court to intervene in circumstances of unconscionability may permit courts to overturn sales in which the trustor loses substantial equity. Since an exorbitantly high price may be unconscionable in a consumer purchase context (see Chapter V, B(2)(a), supra), an inordinately low price should be unconscionable in a home foreclosure context. Thus, the trust deed provision authorizing the trustee to sell the property without any limitation regarding reasonableness of price may be viewed as overly harsh, oppressive, and unreasonable, especially in circumstances involving a substantial equity loss.
f.
Home Equity Sale Price
Civil Code § 1695.13 makes it:
. . . unlawful for any person to initiate, enter into, negotiate, or consummate any transaction involving residential real property in foreclosure, as defined in Section 1695.1, if such person, by the terms of such transaction,  takes  unconscionable  advantage  of  the
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property owner in foreclosure.
This section covers residential property containing one to four-family units, one of which is owner occupied as a principal residence, against which there is an outstanding notice of default. [Civ. Code § 1695.1.] The property owner may rescind the unconscionable transaction against an equity purchaser [see Civ. Code § 1695.1(a)], but not against a bona fide purchaser or encumbrancer. [Civ. Code § 1695.14.] The rescission procedure does not apply to foreclosure sale purchasers who are not equity purchasers by definition. [Civ. Code § 1695.1(a)(3).] The rescission procedure is cumulative to other rights and remedies. [Civ. Code § 1695.9.]
C.  Breach of Fiduciary Duty
1.  Introduction
While many home foreclosure problems stem from improvident borrowing, some home foreclosure problems emanate from improvident lending. Creditors and brokers extend or arrange credit to borrowers whom they know or have reason to know cannot make repayment. These uncreditworthy borrowers are given credit, indeed are encouraged to take credit, notwithstanding the likelihood of default, because profits from interest, finance charges, and
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commission rates are high, and because the money or credit advanced is supposedly amply protected by the equity in the borrower's residence.
Lawyers representing homeowners in foreclosure increasingly are asking the courts to specify the responsibilities of lenders or brokers to explain credit terms, to advise borrowers of all the available financing or loan alternatives and the respective cost of each, to advise borrowers not to enter unfavorable if not perilous credit obligations, or to refuse to make or arrange extensions of credit which are clearly inimical to borrowers' interests. Some of the most serious questions focus on mortgage loan brokers who have a well established fiduciary duty to borrowers, but who routinely arrange loans, regardless of the borrowers' apparent inability to make repayment, so long as the loan is secured by a home with sufficient equity.^
A mortgage loan broker arranges loans secured by liens on real
2.  Often the cases involve homeowners with interest-only second mortgages on their homes with a balloon payment due in two or three years.  The homeowner defaults on the loan, unable to afford the interest-only payments. An amortized loan secured by a second trust deed from a savings and loan or a refinancing of the first mortgage often would have provided affordable repayment terms.  But frequently the homeowner was not advised of this option by the mortgage broker whose primary interest is in the fee for arranging the loan.  Similarly, the homeowner was not advised by the mortgage broker that the interest and fees charged by banks and savings and loan associations are dramatically less than those charged on loans arranged by mortgage brokers.
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property on behalf of lenders and borrowers. The Real Estate Law requires that mortgage loan brokers hold real estate broker licenses. [Bus. & Prof. Code §§ 10130 and 10131(d).] Acting as agents of borrowers in arranging acceptable loans, the mortgage broker is a fiduciary who has the obligation to "make a full and accurate disclosure of the terms of a loan to borrowers and to act always in the utmost good faith toward their principals." [Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 782; 157 Cal.Rptr. 392.]
As a fiduciary, a real estate broker is "charged with the duty of fullest disclosure of all material facts concerning the transaction that might affect the principal's decision." [Citations omitted.] rRattrav v. Scudder (1946) 28 Cal.2d 214, 223; 169 P.2d 371; see also Montova v. McLeod (1985) 176 Cal.App.3d 57, 64-65; 221 Cal.Rptr. 353 (mortgage broker); Gray v. Fox (1984) 151 Cal.App.3d 482,489; Realty Projects, Inc. v. Smith (1973) 32 Cal.App.3d 204, 210; 108 Cal.Rptr. 71 (mortgage broker); Smith v. Zak (1971) 20 Cal.App.3d 785, 792-793; 98 Cal.Rptr. 242.] A real estate broker must disclose not only facts which are known but also facts which should have been known through reasonable diligence; the broker has an affirmative duty to conduct a reasonably competent and diligent investigation to discover facts for the benefit of the broker's principal and to disclose the material facts revealed by this investigation.  rEaston v. Strassburger
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(1984) 152 Cal.App.3d 90, 102; 199 Cal.Rptr. 383; see also Montova v. McLeod. supra, 176 Cal.App.3d 57.]
Moreover, real estate brokers have long been accepted as experts upon whose advice the community relies. [See Easton v. Strassburaer, supra, 152 Cal.App.3d 90, 104-05.] Justice Cardozo observed that the real estate broker ;'is accredited by his calling in the minds of the inexperienced or ignorant with a knowledge greater than their own." rRoman v. Lobe (N.Y. 1926) 152 N.E. 461, 463.] California courts have similarly ruled that mortgage loan brokers "hold themselves out to prospective borrowers as loan experts who will endeavor to obtain for prospective borrowers from lenders a loan adequate for their needs and at the lowest practicable cost." rRealtv Projects, Inc. v. Smith (1973) 32 Cal.App.3d 204, 210; 108 Cal.Rptr. 71.]
In Wyatt, the Supreme Court acknowledged that the mortgage broker's obligation to make disclosure "extended beyond bare written disclosure of the terms of a transaction to duties of oral disclosure and counseling" concerning various terms such as the interest rate, late charges, and balloon payment. (24 Cal.3d at 783-84.) Similarly, in UMET Trust v. Santa Monica Medical Investment Co. (1983) 140 Cal.App.3d 864, 873; 189 Cal.Rptr. 922, the court found that a mortgage broker breached his fiduciary duty to the borrower by arranging a sale-leaseback transaction rather
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than a conventional loan without advising the borrowers of the pitfalls of such a transaction.
The court's view evolved from cases such as Realty Projects, supra, in which the Court of Appeal recognized that "[T]he reasonable expectation of the prospective borrower is that the loan officer will provide him with an accurate picture of what various loans under consideration will cost him and why they will vary in cost." (32 Cal.App.3d at 211.) The court further noted that concealment of a significant factor in the possible cost of a loan, from a prospective borrower, amounts to fraud and deceit on the part of the loan officer.  Id.
The fiduciary duty owed to a borrower-homeowner by a loan broker lasts only so long as the broker is acting in the capacity of a loan broker. Once the loan transaction is concluded, the broker's fiduciary duty ends. Thus, the court in Stephens, Partain & Cunningham v. Hollis (1987) 196 Cal.App.3d 948, 954; 242 Cal.Rptr. 251 found that the loan brokerage firm did not breach its fiduciary duty to the homeowner-borrowers, for whom it arranged a loan, when it purchased the property securing the trust deed at a
3. In the insurance context, the court in Westrick v. State Farm Insurance (1982) 137 Cal.App.3d 685, 692; 187 Cal.Rptr. 214, found that an insurance agent is required to explain the limiting provisions in the policy to the insured.
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foreclosure sale two years later.  The court said the fiduciary relationship between the two had long since terminated.  [Id.]
2.  Case Law on Mortgage Brokers1 Fiduciary Duties
An understanding of the fact situations in Wvatt and Realty Projects, supra, is helpful in applying the general principles established in these cases to foreclosure cases involving a breach of fiduciary duty.
In Wvatt v. Union Mortgage Company, supra, 24 Cal.3d 773, 782-84, the court found that a mortgage broker had a duty to fully disclose to a prospective borrower all the material facts concerning the loan transaction. The Wyatts were persons of modest means with limited experience in financial affairs. The equity in their home was their principal asset. They did not read the loan agreement, but rather relied on the broker's expertise in negotiating for them highly complex loan terms. In such a situation, the court found that the mortgage broker had a duty to orally disclose and counsel the Wyatts regarding three significant provisions in the written loan contract.
4.  This same principle was followed in a commercial loan situation where the borrowers were not unsophisticated homeowners of modest means.  UMET Trust v. Santa Monica Medical Investment Company, supra, 140 Cal.App.3d 864, 872-73.
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In Realty Projects.   Inc. v. Smith, supra, 32 Cal.App. 204,
207-10, prospective borrowers sought loans from the defendant
mortgage brokers and loan officers.  The amount of the loans the
borrowers sought were under the statutory limits below which the
compensation  and  other charges  of  such  brokers,  such  as
commissions,  were statutorily limited under the Necessitous
Borrowers Act.  The defendant loan officers routinely suggested
that borrowers obtain loans in amounts above the statutory limit, enabling defendants to charge commissions substantially higher than
permitted under the Necessitous Borrowers Act.
In each case, the borrower did not know and was not told by the loan officer, the consequences, in terms of additional charges and fees, of increasing the amount and making it an unregulated loan over the statutory limit, as opposed to getting a regulated loan below the statutory limit. The defendant loan officers knew the consequences of exceeding the regulated loan ceiling, but failed to disclose these facts to prospective.borrowers before the borrowers authorized the loan amount above the statutory ceiling for regulated loans.
Regarding the mortgage broker or loan officer's duty of disclosure, the Realty court found:
5.  At the present this limit is $10,000 for a second mortgage.  [See Bus. & Prof. Code §§ 10242 and 10245.]
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. . . simple honest and fair dealing demand that the expert (broker) inform the non-expert (borrower) that if the latter borrows above this limit, he will be subject to a broker's commission and escrow fees and charges substantially in excess of the ceiling for such expenses imposed by the Necessitous Borrower's Act. (Cf, cite omitted.) The reasonable expectation of the prospective borrower is that the loan officer will provide him with an accurate picture of what various loans under consideration will cost him and why they will vary in cost. A significant factor in the cost of any particular loan is the broker's commission and the escrow expenses incident to the loan. The amount of this expense will vary depending on whether this expense is, or is not, limited by law. The knowing concealment from a prospective borrower by the loan officer of such a significant factor in the possible cost of a loan constitutes a substantial misrepresentation of the overall loan picture facing the prospective borrower. It also amounts to fraud and deceit.  Id. at 211.
3.  Applying Breach of Fiduciary Case Law to Foreclosure Cases
a.  Improvident Lending Situation
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The principles established in Wvatt and Realty Projects can be applied in cases where the mortgage broker does not orally disclose significant provisions in the loan contract. It also applies where the borrower obtains an unregulated loan at the broker's suggestion, without any oral disclosure being made by the mortgage broker as to the consequences of such a loan in terms of higher commissions and fees.
These two cases leave unanswered the question of what duty is owed toward a borrower whom the mortgage broker knows or has reason to know does not have the financial ability to make the monthly, interest-only payments on the loan, let alone the balloon payment when it comes due in one to three years. Does the mortgage broker have an obligation to make or arrange a longer term, amortized loan with affordable payments, rather than an interest-only loan on which the broker can get more frequent commissions, but on which the borrower is more likely to default? Does the mortgage broker have an obligation to refer the borrower to another financial institution if another lender can provide a loan with a more affordable repayment schedule? Does the mortgage broker have an obligation to explore with the borrower other alternatives for raising the necessary money such as a loan with a lower monthly payment from another source or the voluntary sale of the property?
The case of Pierce v. Horn (1981) 178 Cal.Rptr. 553 (case
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withdrawn by order of court) , provided some answers as to what specifically was required of the mortgage broker. In Pierce, the court found a breach of fiduciary duty where a real estate broker failed to inquire into the financial circumstances of an elderly borrower with limited income. The broker arranged a loan, secured by several parcels of property all of which were eventually lost through foreclosure.
The court reasoned that, with an inquiry into the borrower's finances, the broker could have advised the borrower of the probability of her default given her limited income. The broker could have suggested that she sell some of the property to raise money rather than subject herself to the loss of all of her property through foreclosure in the likely event of her default. In short, the court concluded that the broker's "failure to make inquiry and to give sound advice was a breach of the duty of a fiduciary or trustee."  (178 Cal.Rptr. at 558.)
Unfortunately, the court's decision in Pierce cannot be cited as precedent since the Supreme Court ordered that the decision not be published. (See Rule 977(a), California Rules of Court.) Consequently, the general principles established in such cases as Wvatt and Realty Projects, supra.     still lack specific application
6.  Also see the case of Timmsen v. Forest E. Olson,   Inc. (1970) 6 Cal.App.3d 860; 86 Cal.Rptr. 359.  This case involved a claim that an experienced real estate agent was guilty of misrepresentation and nondisclosure in procuring an offer that was financially unsound for his principals, who were elderly and
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to the improvident lending situation.
b.  Duty to Disclose in Foreclosure Cases Other than Those Involving Mortgage Brokers
Arguably, the disclosure principles applied to mortgage brokers in Wvatt v. Union Mortgage Co., supra, 24 Cal.3d 773 should also apply to home improvement salesmen-7 or the home improvement company that arranges for the financing of the home improvement contract. Its salesmen should be required to orally disclose to customer-homeowners any significant provisions in the written
inexperienced and unsophisticated in business dealings.  The Timmsens' sole asset was their home. The real estate agent urged his principals to accept an offer to purchase their home for 25 percent cash and the balance in low monthly payments secured by a purchase money mortgage which would be subordinated to any permanent loan placed on the property by the buyer.  The broker "brushed aside" the Timmsens' doubts by misrepresenting that "they had no choice but to accept the subordination provision." Id. at 864.  The broker further threatened the Timmsens with the loss of $5,000 if they failed to complete the sale.  The court found that the broker breached his fiduciary duty by attempting to force the Timmsens into an unsound sale transaction. Arguably, a similar result should be reached when a mortgage broker makes an unsound loan to a borrower when it is obvious that the borrower does not have the ability to repay the loan and will most likely default on the obligation and have his home foreclosed upon as a consequence.
7.  Home improvement salespersons frequently make misrepresentations, but the most consistent customer complaint concerns the salesperson's failure to inform the customer that the sales contract contains a provision which places a lien or a trust deed on the customer's home.
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contract such as the deed of trust provision providing for a private power of sale.
Additionally, section 10131 of the Business and Professions Code defines a "real estate broker" as follows:
A real estate broker within the meaning of this part is a person who, for a compensation or in expectation of a compensation, does or negotiates to do one or more of the following acts for another:
. . . (d) Solicits borrowers or lenders for or negotiates loans or collects payments or performs services for borrowers or lenders or note owners in connection with loans secured directly or collaterally bv liens on real property . . .  [emphasis added].
Even though not licensed as a broker, a home improvement salesman is acting in the capacity of a real estate broker. Real estate brokers, in such situations, owe a fiduciary duty to their principals "to make a full and accurate disclosure of the terms of a loan to borrowers and to act in the utmost good faith. . . ." Wvatt v. Union Mortgage Co.. supra, 24 Cal.3d 773, 782. Thus, as in Wvatt. a home improvement salesman may have a duty to orally disclose any unfavorable provisions in the contract that might effect the homeowner's decision to enter into the contract,  rid.
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at 782].-'
c.  Duty to Disclose When Confidential Relationship Exists
Where a confidential relationship exists with the homeowner, any lender or seller which is a party to that relationship has a duty to disclose all material facts concerning the transaction. Courts have acknowledged that the terms *fiduciary" and "confidential relationship" have been used synonymously to describe "any relationship existing between parties to a transaction wherein one of the parties is duly bound to act with the utmost good faith for the benefit of the other party." [Barbara A. v. John G. (1983) 145 Cal.App.3d 369, 383; 193 Cal.Rptr. 422.]
A confidential relationship may be founded on a moral, social, domestic, or merely personal relationship arising "between two persons when one has gained the confidence of the other and purports to act or advise with the other's interest in mind." rvai v. Bank of America (1961) 56 Cal.2d 329, 337; 364 P.2d 247.] The crux of the relation is "the reposing of trust and confidence by one person in another who is cognizant of this fact." (Id. at p. 338.)  Once that,
8.  Cf. Committee of Children's Television,   Inc. v. General Foods Corporation (1983) 35 Cal.3d 197; 197 Cal.Rptr. 783.
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. . . confidence is reposed in the integrity of another . . . the party in whom the confidence is reposed, if he [or she] voluntarily accepts or assumes to accept the confidence, can take no advantage from his [or her] acts relating to the interest of the other party without the latter'a knowledge or consent. Barbara A. v. John G., supra, 145 Cal.App.3d 369, 382.
Factors considered by courts in inferring the existence of a confidential relationship include: advanced age or impaired faculties on the part of the party allegedly disadvantaged by the transaction; the reposing of trust and confidence by the disadvantaged party in the party alleged to have secured the advantage from the transaction; the existence of a close advisor-advisee relationship between the parties; and the appearance of superior knowledge on the part of the allegedly advantaged party.
9.  Westrick v. State Farm Insurance (1982) 137 Cal.App.3d 685, 691, states that:
A long line of California cases has recognized that a disparity of knowledge may impose an affirmative duty of disclosure.  [See e.g., Wells v. John Hancock Mut. Life Ins. Co. (1978) 85 Cal.App.3d 66, 72; 149 Cal.Rptr. 151; Hawkins v. Oakland Title Ins. & Guar. Co. (1958) 165 Cal.App.2d 116; 125 331 P.2d 742; Curran v. Heslop (1953) 115 Cal.App.2d 476, 480; 252 P.2d 378; Rothstein v. Janss Investment Corp. (1941) 45 Cal.App.2d 64 68; 113 P.2d 465.]  (Emphasis added.)
The court went on to find that because the insurance agent had superior knowledge regarding the scope of the automatic coverage clause, it was "just and equitable" to require him to explain the limiting provisions of the policy to the insured.
Further, Barbara A. v. John G., supra, at 383 provides:
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rBarbara A. v. John G.. supra. 145 Cal.App.3d 369, 383; Oaier v. Pacific Oil & GaSj. etc.. Corp. (1955) 132 Cal.App.2d 496; 282 P.2d 574; Adams v. Talbott (1943) 61 Cal.App.2d 315; 142 P.2d 775.
In home improvement contract cases, two or more of the above factors often are present. The home improvement salesman almost always has, or expressly or impliedly represents that he has, superior knowledge with respect to the transaction, and as a result of this superior knowledge and expertise, the homeowner (customer) reposes trust and confidence in the salesman. Further, because the homeowner comes to trust and rely on the representations of the salesman, the salesman is bound not to mislead his customers or cause them to sign lien contracts without any disclosure or explanation of the existence, nature, and consequence of signing lien contracts containing deed of trust.
Courts have applied the confidential relationship doctrine to transactions between lenders and borrowers. As the Minnesota Supreme Court observed,
"when a bank transacts business with a depositor or other customer, it has no special duty to counsel the customer
The essence of a fiduciary or confidential relationship is that the parties do not deal on equal terms, because the person in whom trust and confidence is reposed and who accepts that trust and confidence is in a superior position to exert unique influence over the dependent party.
V-68
and inform him of every material fact relating to the transaction—including the bank's motive, if material, for participating in the transaction—unless special circumstances exist, such as where the bank knows or has reason to know that the customer is placing his trust and confidence in the bank and is relying on the bank so to counsel and inform him." Klein v. First Edina Nat. Bank (Minn. 1972) 196 N.W. 2d 619, 623.
rSee First Nat. Bank in Lenox v. Brown (Iowa 1970) 181 N.W. 2d 178, 182; Stewart v. Phoenix Nat. Bank (Ariz. 1937) 64 P.2d 101, 106. These out of state cases were approvingly cited in Barrett v. Bank of America, supra, 183 Cal.App.3d 1362, 1369.] If a confidential relationship exists between a financial institution and a borrower, the institution's failure to disclose material facts is constructive fraud. [See Barrett v. Bank of America, supra, 183 Cal.App.3d 1362, 1369.]
D.  Unfair Competition
1.  Introduction
Business and Professions Code § 17200 defines unfair competition to include "unlawful, unfair or fraudulent business practice and unfair, deceptive, untrue or misleading advertising and any act prohibited by Chapter 1 (commencing with § 17500) of
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Part 3 of Division 7 of the Business and Professions Code.11
A lawyer representing a homeowner in foreclosure may find that the trustee, beneficiary or other participant has engaged in a pattern of unlawful, unfair, or fraudulent business practice. Other conduct defined as unfair competition may also be involved in the transaction, but the following discussion will focus on "unfair" and "unlawful" business practice to illustrate this statute's operation.
2.  "Unlawful" Business Practices
a.  Broad Scope
The Supreme Court has expansively interpreted "unlawful" business practice:
An 'unlawful business activity' includes 'anything that can properly be called a business practice and that at the same time is forbidden by law.' [Citation omitted.] The Legislature 'intended ... to permit tribunals to enjoin on-going wrongful business conduct in whatever context such activity might occur.' People v. McKale (1979) 25 Cal.3d 626, 632; 159 Cal.Rptr. 811.
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Deception, the victim's knowledge, reasonable reliance, and damage are not elements of a cause of action. [See Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 211; 197 Cal.Rptr. 783; Fletcher v. Security Pac. Nat. Bank (1979) 23 Cal.3d 442, 451; 153 Cal.Rptr. 28; Barouis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 111-12; 101 Cal.Rptr. 745.] The court held in Barouis that the statute:
. . . was intentionally framed in its broad, sweeping language, precisely to enable judicial tribunals to deal with the innumerable 'new schemes which the fertility of man's invention would contrive.'  Id. at 112.
Thus, Business & Professions §§ 17200 et sea, "provide clear authority to deal with unfair competition, as it is broadly defined therein, which can include any unlawful business practice." rHobby Industry Assn. of America, Inc. v. Younger (1980) 101 Cal.App.3d 358, 371; 161 Cal.Rptr. 601.]
Consequently, the courts of this state have denounced as unfair competition a wide range of unlawful business practices such as the operation of a mobilehome park in violation of various mobilehome statutes and administrative regulations r People v. McKale, supra, 25 Cal.3d 626]; violations of the Subdivided Lands Act rPeople v. Pacific Land Research Co. (1977) 20 Cal.3d 10; 141
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Cal. Rptr. 20]; the filing of debt collection lawsuits in improper venues rBarouis v. Merchants Collection Assn., supra, 7 Cal.3d 94]; violations of the. Unruh Civil Rights Act rPlnes v. Tomson (1984) 160 Cal.App.3d 370; 206 Cal.Rptr. 886]; violations of the Unruh Act rPeople v. Custom Craft Carpets, Inc. (1984) 159 Cal.App.3d 676; 206 Cal.Rptr. 12]; violations of nursing home regulations [People v. Casa Blanca Convalescent Homes, Inc. (1984) 159 Cal.App.3d 509; 206 Cal.Rptr. 164] maintaining substandard housing and filing retaliatory eviation actions rHernandez v. Stabach (1983) 145 Cal.App.3d 309; 193 Cal.Rptr. 350]; unlawful towing of vehicles rPeople v. James (1981) 122 Cal.App.3d 25; 177 Cal.Rptr. 110]; violations of the Labor Code rPeople v. Los Angeles Palm, Inc. (1981) 121 Cal.App.3d 25; 175 Cal.Rptr. 257]; violations of the Cartwright Act rPeople v. National Association of Realtors (1981) 120 Cal.App.3d 459; 174 Cal.Rptr. 728]; the sale of obscene literature rPeople v. E.W.A.P., Inc. (1980) 106 Cal.App.3d 315; 165 Cal.Rptr. 73]; unlawful slack fill packaging (Hobby Industry Assn. of America, Inc. v. Younger, supra, 101 Cal.App.3d 358, 371); the conducting of a business in violation of the Accountancy Act rPeople v. Hill (1977) 66 Cal.App.3d 320; 136 Cal.Rptr. 30]; and the selling of whale meat in violation of the Penal Code r People v. K. Sakai Co. (1976) 56 Cal.App.3d 531; 128 Cal.Rptr. 536]. A single completed unlawful transaction is not an unlawful practice which can be redressed under section 17200. [See California ex rel. Van de Kamp v. Texaco, Inc. (1988) 46 Cal.3d 1147, 1169-70;
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252 Cal.Rptr. 221]. A single act of a continuing nature may constitute an unlawful business practice such as a mobilehome park's improper burial of underground electrical wiring. (People v. McKale, supra, 23 Cal.3d 632.)
In essence, an action based on Business & Professions Code § 17200 et sea., to redress unlawful business practices "borrows" violations of other laws and treats these violations, when committed pursuant to business activity, as unlawful business practices independently actionable under Business & Professions Code § 17200 et sea., and subject to the distinct remedies provided thereunder.  (See People v. McKale, supra, 25 Cal.3d at 638.)
The courts apply Business and Professions Code Section 17200 in three distinct ways. First, Section 17200 applies when a defendant conducts its primary business unlawfully. [See People v. Casa Blanca Convalescent Homes, Inc., supra, 159 Cal.App.3d 509.] For example, in Barouis v. Merchants Collection Assn., supra, 7 Cal.3d 94, a collection agency engaged in unlawful business practices by filing collection actions in improper venues. Similarly, in People v. Custom Craft Carpets, Inc. (1984) 159 Cal.App.3d 676, a carpet seller engaged in unlawful business practices by violating the Unruh Act in its retail installment sales.
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Second, Section 17200 applies when a defendant engages in unlawful activity incident to the lawful conduct of its primary business. For example, in People v. James, supra, 122 Cal.App.3d 25, the operator of a liquor store violated Section 17200 in connection with his arrangement for the illegal towing of vehicles parked in the liquor store' s parking lot. In People v. Los Angeles Palm, Inc., supra, 121 Cal.App.3d 25, the court held that a restauranteur violated Section 17200 by unlawfully crediting tips against employees1 minimum wages. And, in Bondanza v. Peninsula Hospital & Medical Center (1979) 23 Cal.3d 260; 152 Cal.Rptr. 446, the Supreme Court held that a hospital violated Section 17200 in its account collections procedures. The unlawful conduct in these cases did not relate, respectively, to illegal liquor sales, unwholesome food, or substandard medical care; the unlawful conduct was ancillary to the operation of the primary business.
Finally, Section 17200 applies when the defendant's business is itself illegal. Thus, a seller of obscene literature was held to violate Section 17200. [See People v. E.W.A.P., Inc., supra, 106 Cal.App.3d 315.]
b. Violations of Federal Law
Although almost all of the unlawful business practice cases involve violations of state law, violations of federal law can also
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constitute unlawful business practices amenable to relief under Section 17200. For example, the Court of Appeal indicated that an employer's violation of federal immigration laws in knowingly hiring illegal immigrants could constitute an unlawful business practice even though the court declined to exercise its equitable jurisdiction for reasons related to federalism. rDiaz v. Kav-Dix Ranch (1970) 9 Cal.App.3d 588, 591-93; 88 Cal.Rptr. 443; see Barcruis v. Merchants Collection Assn., supra, 7 Cal.3d 94, 113, interpreting Diaz.]
Clearly, federal laws are "as binding on citizens and courts as state laws." rGerrv of California v. Superior Court (1948) 32 Cal.2d 119, 122; 194 P.2d 689.] Federal law, moreover, constitutes the supreme law of the land applicable to all persons. [U.S. Const. Art. VI; Testa v. Katt (1946) 330 U.S. 386, 391.] The United States Supreme Court has declared that:
"The laws of the United States are laws in the several States, and just as much binding on the citizens and courts thereof as the State laws are ... [A state court] is just as much bound to recognize these [federal laws] as operative within the State as it is to recognize the State laws. The two together form one system of jurisprudence, which constitutes the law of the land for the State ..." Claflin v. Houseman (1876) 93 U.S. 130,
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136-137.]
Law and policy as articulated by Congress become the law and policy of the state with the same effect as though they appeared directly in state law. As the United States Supreme Court emphasized in rejecting the right of Connecticut to refuse to enforce federal law as contrary to state policy:
"When Congress, in the execution of the power confided to it by the Constitution, adopted that act, it spoke for all the people and all the States, and thereby established a policy for all. That policy is as much the policy of Connecticut as if the act had emanated from its own legislature, and should be respected accordingly in the courts of the State." rSecond Employers1 Liability Cases (1911) 223 U.S. 1, 57.]
The standards established by federal law define, in part, the scope of permissible and lawful business activity in this state. California has a vital interest in protecting lawful business enterprises from competitors who flout standards imposed by law and in protecting consumers from the sharp practices which necessitated the adoption of the law. Conduct is no less unlawful and no less pernicious because it has been prohibited by federal rather than by state authorities.  Accordingly, violations of federal law can
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form the basis of an action under Section 17200.
c.  Defenses
The only defense to an action based on "unlawful business practices" is that the particular practice is not unlawful. As the Court of Appeal has ruled:
"We look to the particular unlawful practice in question ... to determine the available defenses, rather than to the section which creates the additional enforcement vehicle (Section 17200)." rHobby Industry Assn. of America, Inc. v. Younger, supra, 101 Cal.App.3d 358, 372.]
Thus, defenses such as business considerations or lack of deception or fraud and defenses not aimed at proving the lawfulness of the allegedly unlawful behavior are completely unavailing. (Id. at 371-72.]
3.  "Unfair" Business Practices
Business & Professions Code § 17200 also defines unfair competition to include "unfair" business practice. The Supreme Court has given the prohibition against unfair business practice extremely broad scope:
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In permitting the restraining of all 'unfair' business practices, [Civil Code] section 3369 [the forerunner of section 17200] undeniably establishes only a wide standard to guide courts of equity; as noted above, given the creative nature of the scheming mind, the Legislature evidently concluded that a less inclusive standard would not be adequate. Barouis v. Merchants Collection Assn., supra, 7 Cal.3d 94, 112.
[See People ex rel. Mosk v. National Research Co. of Cal. (1962) 201 Cal.App.2d 765, 772; 20 Cal.Rptr. 516.] The United States Supreme Court adopted a similar view in constructing the unfair practice provision of the Federal Trade Commission Act: the court should act as a court of equity and consider "public values." [FTC v. Sperrv & Hutchinson Co. (1972) 405 U.S. 233, 244; see Spiegel, Inc. v. FTC (7th Cir. 1976) 540 F.2d 287, 293.]
In Sperrv v. Hutchinson, the court approved the following guidelines in assessing whether a particular business practice, which is not deceptive, is nonetheless "unfair":
(1) whether the practice, without necessarily having been previously considered unlawful, offends public policy as it has been established by statutes, the common law, or otherwise—whether, in other words, it is within at least the
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penumbra of some common-law, statutory, or other established concept of unfairness; (2) whether it is immoral, unethical, oppressive, or unscrupulous; (3) whether it causes substantial injury to consumers [or competitors or other businessmen]. FTC v. Sperrv & Hutchinson Co., supra, 405 U.S. 233, 244, fn. 5.
This formulation has been adopted in California, rPeople v. Casa Blanca Convalescent Homes, Inc., supra, 159 Cal.App.3d 509, 530.] These guidelines appear to be reflected in Bondanza v. Peninsula Hospital & Medical Center, supra, 23 Cal.3d 260.
The Court of Appeal also has injected into the calculation of unfairness other elements which are of questionable validity. In Motors, Inc. v. Times Mirror Co. (1980) 102 Cal.App.3d 735, 740, 162 Cal.Rptr. 543, the court stated:
. . . the determination of whether a particular business practice is unfair necessarily involves an examination of its impact on its alleged victim, balanced against the reasons, justifications and motives of the alleged wrongdoer. In brief, the court must weigh the utility of the defendant's conduct against the gravity of the harm to the alleged victim—a weighing process quite similar to the one enjoined on us by the law of nuisance.
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This type of cost-benefit analysis is aberrational. The court has introduced factors such as injury, motive, and utility which have never been part of the calculus of unfairness. Under the Motors, Inc. test, for example, a practice could conceivably be against public policy and unscrupulous, yet not subject to prevention because of a failure to prove demonstrable injury. No appellate court has discussed or applied the Motor. Inc. test; thus, the acceptance of the test, let alone its operation, is not known.
4.  Standing
Standing is conferred inter alia on "any person acting for the interests of itself, its members or the general public" to bring an action to enjoin the commission of acts of unfair competition. (Bus. & Prof. Code § 17204.) An individual or an organization, acting as a private attorney general, may bring an action on behalf of the general public even though the individual or organization did not personally enter into a transaction with the offending party. [See Committee on Children's Television, Inc. v. General Foods Corp.. supra, 35 Cal.3d 197; Pines v. Tomson, supra, 160 Cal.App.3d 370, 380; Hernandez v. Atlantic Finance Co. (1980) 105 Cal.App.3d 65, 71-73; 164 Cal.Rptr. 279.] However, a plaintiff suing on behalf of the general public should so allege. [See Stoiber v. Honevchuck (1980) 101 Cal.App.3d 903, 928; 162 Cal.Rptr.
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194.] An individual plaintiff acting on behalf of the general public may pursue injunctive and restitutionary remedies without necessarily proceeding in the form of a class action. [See Fletcher v. Security Pacific Nat. Bank (1979) 23 Cal.3d 442, 453-54; 153 Cal.Rptr. 28.]
The statute benefits not only businesses but also consumers; therefore, standing exists under the statute without the necessity of pleading or proving a competitive injury. [See e.g., Barouis v. Merchants Collection Assn..  supra, 7 Cal.3d 94, 109-11.]
The Attorney General, district attorneys, and other law enforcement agencies have standing to obtain injunctions, restitution, and other equitable relief. (Bus. & Prof. Code § 17204.) These prosecutorial agencies may also recover civil penalties. (Bus. & Prof. Code § 17206.) If there is a substantial risk that the only money available for restitution to victims will be used to pay civil penalties, aggrieved parties may be able to intervene in a public action. [See People v. Superior Court (Good^ (1976) 17 Cal.3d 732, 737; 131 Cal.Rptr. 800.]
5.  Remedies
a.  Injunction
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The court is authorized to enjoin acts of unfair competition notwithstanding whether the acts are proposed or ongoing. (Bus. & Prof. Code § 17203.) If the offender has the means to renew the improper conduct, the court may enjoin the offender even though the illegal business conduct has ceased. [See Wood v. Peffer (1942) 55 Cal.App.2d 116, 124; 130 P.2d 220; see generally, Dept. of Agriculture v. Tide Oil Co. (1969) 269 Cal.App.2d 145, 150; 74 Cal.Rptr. 799.]
The scope of the injunction may be as general as restraining future misrepresentations or other violations of the law. [See e.g., People v. Mobile Magic Sales, Inc. (1979) 96 Cal.App.3d 1, 12; 157 Cal.Rptr. 749; People v. Mel Mack Co. (1975) 53 Cal.App.3d 621; 126 Cal.Rptr. 505.] An injunction, however, may be as comprehensive as necessary to stop unlawful conduct: "while an injunction may not go against statutory law, it may go beyond statutory law. A court sitting in equity has broad power to fashion relief to fit the facts before it." rPeople v. Custom Craft Carpets, Inc., supra, 159 Cal.App.3d 676, 684.]
b.  Restitution and Other Ecruitable Relief
The trial court is empowered by statute to use the full range of its equitable powers to redress unlawful and unfair business practices.   Business & Professions Code § 17203 provides, in
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relevant part, that:
The court may make such orders or judgments, including the appointment of a receiver, as may be necessary to prevent the use or employment by any person of any practice which constitutes unfair competition, as defined in this chapter, or as may be necessary to restore to any person in interest any money or property, real or personal, which may have been acquired by means of such unfair competition•
Indeed, the court has inherent power to order equitable relief even if the plaintiff does not request it. [See People v. Pacific Land Research Co.. supra, 20 Cal.3d 10, 18-19; see also People v. Superior Court (Javhilll (1973) 9 Cal.3d 283, 286; 107 Cal.Rptr. 192.]
Once its equitable jurisdiction has been invoked, the trial court has broad discretion to determine the scope or type of relief which should be granted. (People ex rel. Mosk v. National Research Co. of Cal., supra. 201 Cal.App.2d 765, 775.) As the court stated in National Research:
Equity is not limited in the scope or type of relief which may be granted. Its decrees are molded in accordance with
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the exigencies of each case and the rights of the persons over whom it has acquired jurisdiction. [Citations omitted,] . . • Having assumed jurisdiction of the parties and of the subject matter, equity will attempt to make final disposition of the controversy and to that end will render a decree sufficiently comprehensive. Id. at 775-76.
California courts have firmly recognized that the concept of equitable relief involves flexible and creative remedies and theories to meet the plethora of new situations which may confront the court and to afford complete justice. The Supreme Court stated long ago, "in order that the plaintiff may obtain full justice, . . . the relief granted him [should] be as varied and diversified as the means that have been employed by the defendant to produce the grievance complained of." rwickersham v. Crittenden (1892) 93 Cal. 17, 32; 29 P. 788.] As the court stated in Roman v. Ries (1968) 259 Cal.App.2d 65, 70, 66 Cal.Rptr. 120,
• . • there are no fixed rules limiting the power of equity in dealing with subject matters coming generally within its jurisdiction. . . . 'There is no doubt that the court has power, in the exercise of its equity jurisdiction, to recognize new and expanding remedies to meet new situations.'  [Citation omitted.]  'Equity does
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not wait on precedent which exactly squares with the facts in controversy, but will adjust itself to those situations where right and justice would be defeated but for its intervention.'  [Citations omitted.]
[See Holibauah v. Stokes (1961) 192 Cal.App.2d 564, 568; 13 Cal.Rptr. 528.] The exercise of equitable jurisdiction is particularly complete in a matter of public concern: "Since the public interest is involved in a proceeding of this nature, those equitable powers assume an even broader and more flexible character than when only a private controversy is at stake." rPorter v. Warner Co. (1946) 328 U.S. 395, 398.]
Restitution is an important remedy not only to return to victims all property taken from them by the condemned practice but also to disgorge ill-gotten gains from the offender. The Supreme Court has therefore concluded that:
inasmuch as ' [p]rotection of unwary consumers from being duped by unscrupulous sellers is an exigency of the utmost priority in contemporary society [citation omitted], we must effectuate the full deterrent force of the unfair trade statute. ... As one court has stated, 'The injunction against future violations, while of some deterrent force, is only a partial remedy since it does not correct the consequences of past conduct.  To permit
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the [retention of even] a portion of the illicit profits, would impair the full impact of the deterrent force that is essential if adequate enforcement [of the law] is to be achieved. One requirement of such enforcement is a basic policy that those who have engaged in proscribed conduct surrender all profits flowing therefrom.' Fletcher v. Security Pacific Nat. Bank, supra, 23 Cal.3d 422, 451. (Bracketed language by the court.)
Accordingly, the court approved the use of Business & Professions Code § 17535 (which contains a provision similar to Bus. & Prof. Code § 17203) as a tool to effect the disgorgement of money obtained through deceptive practices whether or not all with whom the defendant dealt were misled. (Id.) Construing similar statutory authority for awarding restitutionary and other equitable relief, the Supreme Court of Idaho ruled that:
Restitution is not an automatic or mandatory remedy for violations of the Idaho Consumer Protection Act; it is one the courts may invoke. However, the district court's discretion to award restitutionary relief should be exercised with a view toward the purposes of the act. The Idaho Consumer Protection Act indicates a legislative intent to deter deceptive or unfair trade practices and to provide relief for consumers exposed to proscribed
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practices. Businesses faced only with the possibility of a prospective injunctive order would have little incentive to avoid commercial practices of dubious legality. Only a substantial likelihood that defendants who have engaged in unfair or deceptive trade practices will be subject to restitutionary orders will deter many with a mind to engage in sharp practices. State ex rel. Kidwell v. Master Distributors, Inc. (Idaho 1980) 615 P.2d 116, 124-25.
[See State v. Ralph Williams1 N.W. Chrysler Plymouth, Inc. (Wash. 1973) 510 P.2d 233, 241.]
c.  Damages
The ability to obtain damages under § 17200 is unclear. The right to damages is not specifically authorized by statute. Construing the parallel provisions of Business and Professions Code § 17500, the Supreme Court held that damages were not allowed. [See Chern v. Bank of America (1976) 15 Cal.3d 866, 875; 127 Cal.Rptr. 110.] It is unclear what effect Chern has had on the Court of Appeal's holding that damages were recoverable under Civ. Code § 3369, the forerunner of B. & P. Code § 17200. [See United Farm Workers of America v. Superior Court (1975) 47 Cal.App.3d 334, 343-44; 120 Cal.Rptr. 904.]  The Supreme Court has reserved a
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decision on this issue.  [See Committee on Children's Television, Inc. v. General Foods Corp., supra. 35 Cal.3d 197, 215.]
Other theories support the recovery of damages under § 17200. Section 17200 et sea., and the cases construing this statutory scheme clearly indicate that businesses are obligated not to engage in unfair or unlawful practices inimical to the public interest. The breach of that statutory obligation may be construed to be a tort in essence giving rise to a cause of action for damages. [See e.g., Laczko v. Jules Meyers, Inc.. supra, 276 Cal.App.2d 293, 295; Castillo v. Friedman, supra, 197 Cal.App.3d Supp. 6, 14-16.] Moreover, damages have traditionally been an element of unfair competition actions in the business context. (See C.E.B., Trade Secrets and Unfair Competition, 113-121.) Since the benefits of the unfair competition statutes inure to consumers as well as businesses (see Barauis v. Merchants Collections Assn., supra, 7 Cal.3d 49, 109-11), damages suffered by consumers should be equally as recoverable as damages suffered by businesses.
d.  Civil Penalties
A civil penalty may be recovered for each violation of Section 17200 by the Attorney General, any district attorney, or city attorney of a city with a population exceeding 750,000, and with the district attorney's consent, a full-time city prosecutor.
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[Bus. & Prof. Code Section 17206.] An action may be brought by more than one law enforcement agency [Gov. Code Section 16506], and the court may apportion the award of any civil penalties. [Gov. Code Section 16507.]
The civil penalties authorized by Section 17206 are in the nature of exemplary damages. rPeople v. Superior Court (Kaufman) (1974) 12 Cal.3d 421, 423; 115 Cal.Rptr. 812; People v. Superior Court (Javhill. supra, 9 Cal.3d 283, 287.] Like punitive damages, the civil penalty "is unquestionably intended as a deterrent against future misconduct and does constitute a severe punitive exaction from the state. . . ." rPeople v. Superior Court (Kaufman\. supra, 12 Cal.3d 421, 431.] The Court of Appeal similarly explained that:
"Although the penalties referred to above are not exemplary damage, they do partake of the nature of punishments for wrongdoing and in order to accomplish a chastisement of the wrongdoer and to act as a deterrent against similar misconduct by him and by others. . . ." rPeople v. Superior Court IKardon}., supra, 35 Cal.App.3d 710, 713; see People v. Bestline, Inc., supra, 61 Cal.App.3d 879, 924.]
The element of deterrence applies not only to blunt individual misconduct  but  also  "to  discourage  the  perpetuation  of
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objectionable corporate policies." fEcran v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 820; 157 Cal.Rptr. 482, app. dismissed 445 U.S. 912 (punitive damages).] Civil penalties are especially necessary when corporate defendants are concerned. [See People v. E.W.A.P.. Inc. (1980) 106 Cal.App.3d 315, 321; 165 Cal.Rptr. 73.]
The penalty provision is mandatory; the court must impose some penalty for each violation of law. rPeople v. Custom Craft Carpets, Inc., supra, 159 Cal.App.3d 676, 686; People v. National Assn. of Realtors (1984) 155 Cal.App.3d 578, 585; 202 Cal.Rptr. 243.] The maximum penalty is $2,500 for each violation. [Bus. & Prof. Code section 17206.] The penalties are cumulative. [Bus. & Prof. Code section 17205.]
There is no precise formula which will yield the exact amount of an appropriate civil penalty. As the Supreme Court remarked in context of punitive damages:
"the purpose of punitive damages is to penalize wrongdoers in a way that will deter them and others from repeating the wrongful conduct in the future. [citation] 'How much1 in punitive damages is enough to accomplish this purpose in a particular case is not susceptible of mathematical definition." rWvatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 790; 157 Cal.Rptr. 392.]
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The civil penalty not only must be sufficiently large to chastise and deter but also should reflect the significance of the public policy interests which the violated statutes are designed to safeguard. [See Zhadan v. Downtown L.A. Motors (1976) 66 Cal.App.3d 481, 497; 136 Cal.Rptr. 132, appeal after remand sub nom. Zhadan v. Downtown Los Angeles Motor Distributors, Inc. (1979) 100 Cal.App.3d 821, 835; 161 Cal.Rptr. 225 (punitive damages).]
The courts may consider various factors in gauging the magnitude of the penalty. These factors include "the kind of misrepresentations or deceptions, whether they were intentionally made or the result of negligence, the circulation of the newspaper, the nature and extent of public injury, and the size and wealth of the advertising enterprise." (Id.) For example, a small penalty may be adequate for a small operator but would be completely ineffectual for a larger advertiser. [See People v. Superior Court (Kardonl, supra, 35 Cal.App.3d 710, 713.] The prosecutor may have to introduce some evidence of wealth, but the burden is on the defendant to establish the defendant's inability to pay. [See People v. Toomev. supra, 157 Cal.App.3d 1, 25.]
e.  Remedies Cumulative
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The remedies provided under Sections 17203 and 17535 are cumulative to each other and to all other remedies. [Bus. & Prof. Code Sections 17205, 17534.5.] Therefore, injunctive, restitutionary, and other equitable remedies may be obtained for violations of Sections 17200 and 17535 along with damage remedies obtained under other causes of action arising from the same facts.
6.  Criminal Penalties and Potential Civil Discovery Problems
Section 17200 does not specify any criminal penalty. The presence of the civil penalty remedy which could result in a large money judgment does not make a civil action under Section 17200 criminal in nature. (See e.g., People v. Superior Court (Kaufman), supra, 12 Cal.3d 421, 423; People v. Toomev, supra, 157 Cal.App.;3d 1, 17-18.]
Some of the violations of law on which an unlawful business practice is based may provide for criminal penalties. For example, a trustee may engage in the practice of fixing foreclosure sale auctions. That activity is a misdemeanor. [Civ. Code § 2924h(f).] That activity may also be attached by a civil action under section 17200. The existence of a misdemeanor sanction may lead a defendant in a civil action under this section to assert a privilege against self-incrimination. This privilege may be asserted by an individual at trial in a civil action.  [See e.g.,
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Kastiaar v. United States (1972) 406 U.S. 441, 444-45; 92 S.Ct. 1653; McCarthy v. Arndstein (1924) 266 U.S. 34f 34-40; Alvarez v. Sanchez (1984) 158 Cal.App.3d 709, 711; 204 Cal.Rptr. 864.] The privilege not to disclose any incriminating evidence (see Evid. Code Section 940), also may be asserted during discovery. [See e.g., Zonver v. Superior Court (1969) 270 Cal.App.2d 613; 76 Cal.Rptr. 10.] The privilege, however, is not available to corporations. Individual corporate officers cannot invoke their own personal privilege against self-incrimination to prevent the disclosure of incriminating information held by the corporation. [See United States v. White (1944) 322 U.S. 694; 64 S.Ct. 1248; Wilson v. United States (1911) 221 U.S. 361; Brovelli v. Superior Court (1961) 56 Cal.2d 524, 529; 15 Cal.Rptr. 630.] The privilege also does not apply to other organizational entities which have an established institutional identity apart from their members. [See Bellis v. United States (1974) 417 U.S. 85; 94 S.Ct. 2179.]
A plaintiff blocked from obtaining necessary discovery from an individual has several remedies. A law enforcement agency proceeding by civil action may obtain a protective order granting use immunity and an order requiring testimony on subject matter covered by the use immunity provision, rPeople v. Superior Court (Kaufman 1. supra, 12 Cal.3d 421.] The order may have to apply to all defendants represented by the same counsel. [See Rvsdale v. Superior Court (1978) 81 Cal.App.3d 280; 146 Cal.Rptr. 633.]  The
V-93
private plaintiff may also obtain a use immunity protective order if no prosecutorial agency required to be served with a notice of motion objects. rDalv v. Superior Court (1977) 19 Cal.3d 132; 137 Cal.Rptr. 14.]
Conversely, a plaintiff may obtain a protective order prohibiting a defendant from introducing evidence at trial on matters about which the defendant refused to provide discovery on the grounds of self-incrimination. [See A&M Records, Inc. v. Heilman (1977) 75 Cal.App.3d 554; 142 Cal.Rptr. 390; see also James Talcott, Inc. v. Short (1979) 100 Cal.App.3d 504; 161 Cal.Rptr. 63; Mever v. Second Jud. Dist. (1979) 95 Nev. 176; 591 P.2d 259.] This protective order, however, may be inappropriate when the defendant is threatened with criminal prosecution. Often discovery can be postponed to a time after the criminal statute of limitations has elapsed but still in advance of the civil trial date. [See Pacers, Inc. v. Superior Court (1984) 162 Cal.App.3d 686; 208 Cal.Rptr. 743.]
The plaintiff may also obtain other forms of relief such as the exclusion of defenses related to the discovery and the exclusion of the defendant's prior testimony. [See Alvarez v. Sanchez, supra, 158 Cal.App.3d 709, 713 n. 3.] Although adverse inferences constitutionally may be drawn about the defendant's credibility or the defendant's failure to rebut plaintiff's
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evidence, California probably has prohibited the practice. [Compare Evid. Code Section 913 with Baxter v. Palmiaiano (1976) 425 U.S. 308, 318; 96 S.Ct. 1551; Shepherd v. Superior Court (1976) 17 Cal.3d 107, 117; 130 Cal.Rptr. 257. Shepherd and Evid. Code Section 913 are inconsistent.]
E.  Truth-in-Lending Issues in Home Foreclosures
1.  Introduction
The Federal Truth-in-Lending Act ("TILA") (15 U.S.C. § 1601-1641) should not be overlooked as a means of obtaining relief for a client faced with foreclosure. TILA may aid a homeowner in foreclosure in two primary ways. First, TILA provides a debtor with a right to rescind a consumer credit transaction secured by a lien on the debtor's principal residence. Second, a debtor may be able to offset the creditor's liability to the consumer for violations of TILA against the amount owed to the creditor. This offset may enable the consumer to cure the default and reinstate the obligation. The purpose of this brief outline is to orient lawyers and investigators to aspects of the Truth-in-Lending Act which can be relevant to foreclosure problems.
TILA was amended substantially, effective October 1, 1982 — the so-called "Truth-in-Lending Simplification."  Unfortunately,
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the amendments removed many consumer protections from TILA and Regulation Z ("Jleg. Z") (12 C.F.R. § 226.1 et seq.) which implements TILA. The new law mandated changes in the disclosures a creditor must make to a consumer in consumer credit transactions. Generally, under the new disclosure requirements, creditors find compliance easier, and debtors find establishing violations more difficult.
In addition, transactions after October 31, 1982 are covered by changes in TILA, known as the Gam Act Amendments. These amendments eliminated "arranger of credit" from TILA. Prior to October 31, 1982,. if a loan was arranged by a professional arranger of credit (such as a mortgage loan broker or home improvement contractor who arranged loans for his customers), TILA governed the transaction even if the lender itself did not meet the definition of a creditor. After October 31, 1982, the one who extends the credit must be a "creditor," as defined, for TILA to apply.
Important protections remain after simplification and TILA can still be an important foreclosure-prevention tool. A consumer's foreclosure problem should be scrutinized for compliance with TILA and Reg. Z. (12 C.F.R. 226.1-226.30.) The consumer's representative should be aware of which version of TILA and Reg. Z apply to the transaction because consumers may still be able to raise presimplification claims as a set off or if the relatively short statute of limitations on TILA claims has been tolled.  A
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first step should be to determine if the consumer's credit transaction (or any legal authority you review) is governed by the pre or post simplification TILA.
a.
Transactions Prior to April 1, 1981
If the transaction occurred prior to April 1, 1981, then TILA, prior to amendment, and the old regulations would be in effect.
The old regulations tend to be more liberal in defining TILA violations. Care should be taken to bring the old regulations1 applicability to the court's attention since some courts have applied the new law in cases involving transactions predating the effective date of the amendment. [See Anderson Bros. Ford v. Valencia (1981) 452 U.S. 205, 213-19 (relied on new Reg. Z to interpret TILA; cf. In re Chapman (D. R.I. 1983) 33 B.R. 784, 785-86 (interpreting Anderson Bros., held TILA simplification should not be applied retroactively).]
b.
Transactions Between April 1, 1981 and
September 30, 1982
Transactions which occurred during the period from April 1, 1981, to September 30, 1982, could comply with either the old regulations or the new regulations.  A creditor could not opt to
V-97
combine parts of the old and parts of the new regulations. [See Cox v. First Nat. Bank of Cincinnati (6th Cir. 1985) 751 F.2d 815f 821.]
c.  Transactions After October 1, 1982
Transactions which occurred after October 1, 1982 must comply with the new Act and the new regulations • Nevertheless, older case authority may still apply if the particular section involved was not changed.
2.  Structure of Truth-in-Lending
Prior to Truth-in-Lending Simplification/ the Federal Reserve Board issued a series of formal interpretations as well as formal and informal opinions. These were given different weight by the courts, and they frequently conflicted or were confusing. In order to prevent the proliferation of formal and informal interpretations and opinions/ the Board issued an "Official Staff Commentary'1 ("Off. Stf. Int."), setting forth the formal opinion of the staff of the Federal Reserve on interpretations of Reg. Z. (See 12 C.F.R. 226 Supp. I.) The Official Staff Commentary is revised periodically to reflect changing interpretations or application of Reg. Z to new types of transactions. The most recent revision was published in the Federal Register, Vol. 53, No. 65 at 11055 on
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April 5, 1988.
TILA, Reg. Z and the Official Staff Commentary are available in a handy pamphlet form from the Federal Trade Commission.
If a violation of TILA is found/ the consumer is entitled to:
(a) any actual damages resulting from the violation;
(b) statutory damages from the creditor for double the finance charge, with a $100 minimum and a $1,000 maximum, (violations of different types may increase the total);
(c) rescission of the transaction (for certain violations only) ;
(d) court costs; and
(e) reasonable attorneys fees.—'
10.  How much is a reasonable attorney's fee?  [See Semar v, Platte Valley Federal Savings & Loan Assn. (9th Cir. 1986) 791 F.2d 699, 706-07, and cases cited therein; see also, 29 A.L.R. Fed. 906, Award of Attorney's Fees under § 130(a) of Truth-in-Lending Act (15 U.S.C.A. § 1640(a)).]  The creditor must pay attorney's fees awarded to the consumer and cannot set them off against the debt owed to the creditor.  [See, e.g., Plant v. Blazer Financial Services, Inc. of Georgia (5th Cir. 1979) 598 F.2d 1357, 1365-1366.
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There are essentially three different types of transactions requiring different specific disclosures:
(a) Open-end credit;
(b) Sale credit; and
(c) Non-sale credit (loans).
Sale credit and non-sale credit are grouped together as closed-end credit in 12 C.F.R. 226.17-226.24. Examples include traditional home improvement credit sales and loans secured by second trust deeds. Open-end credit, such as home equity lines, is covered in 12 C.F.R. 226.5-226.16.  [See section E(7), infra.1
Except as otherwise indicated, this discussion relates to closed-end transactions.
The Act applies when the following elements exist:
(1) there is an extension of, or agreement to, extend credit to a natural person;
(2) by one who in the ordinary course of business regularly extends or offers to extend consumer credit;
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(3) which is either payable in five or more installments or for which a finance charge is or may be imposed;
(4) when the transaction is primarily for personal, family, or household purposes.  [See 12 C.F.R. 226.1(c).]
When the Act applies, a consumer has a right of rescission if a security interest is or will be taken in the consumer' s principal dwelling.
3.  Applicability of TILA
The first element is that the loan must be made to an individual, not a corporation [see 12 C.F.R. § 226.2(k) (old rule) and 12 C.F.R. § 226.2(a)(11)(new rule).]
Second, the transaction must be extended by a "creditor". Prior to October 31, 1982, the term "creditor" included an "arranger of credit" such as a real estate loan broker. Before enactment of the new TILA, the term "creditor" was liberally construed to find that TILA applied. rEbv v. Reb Realty (9th Cir. 1974) 495 F.2d 646.] Under the new law, a person must meet both of the following standards to be a "creditor": First, a creditor is "the person to whom the debt arising from the consumer credit
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transaction is initially payable on the face of the evidence of indebtedness or, if there is no such evidence of indebtedness, by agreement". Second, to be a "creditor," the person must have extended credit in five transactions secured by borrowers' dwellings or extended credit in 25 transactions during the previous calendar year or during the same calendar year. [15 U.S.C. § 1602(f); 12 C.F.R. § 226.2(A) (17).]
Under post-Simplification law, an assignee of a credit obligation would not be a creditor because the assignee was not the party to whom the debt was "initially payable on the face" of the agreement. [15 U.S.C. 1602(f); but see National Consumer Law Center, Truth in Lending ("NCLC") (1986) § 2.3.5. n.45 (lender should be held to be a creditor to prevent circumvention of law). ] Current law differs from the pre-Simplification rule in which an assignee that was closely related to a seller was held to be a creditor in the initial transaction. [See, e.g., Glaire v. La Lanne-Paris Health Spa, Inc. (1974) 12 Cal.3d 915; 117 Cal.Rptr. 541.]
If the person who extends credit is not covered by TILA because insufficient loans have been made to meet the definition of "creditor", there may still be a right to cancel the transaction if the person extending credit gives the borrower a notice of rescission. The TILA notice gives the borrower a contractual right
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of rescission independent of TILA even if the person who gave the consumer that right was under no legal obligation to do so. rMutual Life Ins. Co. v. Bernasek (Kan. 1984) 682 P.2d 667, 671 (consumers had 3-day right to rescind by disclosure statement provided, although transaction was exempt from TILA). ] This situation may be common since many arrangers of credit in California use preprinted forms containing the TILA notice for all loans despite the Garn Act Amendments to TILA which deleted "arrangers of credit" from the definition of creditor. This practice may continue because arrangers, such as real estate loan brokers, do not know at the time a borrower applies if the ultimate lender will be a "creditor" or not.
The fourth element is that the transaction is a consumer credit transaction. The loan must be primarily for personal, family or household purposes; a business loan is not covered even though the borrower's principal residence is security for the loan. [15 U.S.C. § 1602(h), § 1603; 12 C.F.R. 226.3(a)(12); see, e.g., K/O Ranch, Inc. v. Norwest Bank of Black Hills (8th Cir. 1984) 748 F.2d 1246, 1249; Sherrill v. Verde Capital Corp. (11th Cir. 1983) 719 F.2d 364, 367; Bokros v. Associates Finance, Inc. (N.D. 111. 1984) 607 F. Supp. 869, 872 (over half of funds for business use, loan exempt from TILA); see also Douahterv v. Hoolihan, Neils & Boland (D.C. Minn. 1982) 531 F.Supp. 717, 720-21; cf. Semar v. Platte Valley Federal Savings & Loan Assn. (9th Cir. 1986) 791 F.2d
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699, 704; see generally, 54 A.L.R. Fed. 491.] The determination of the purpose of the loan is a question of fact, and an ostensible business loan may be actually for personal purposes. [See Thorns v. Sundance Properties (9th Cir. 1984) 726 F.2d 1417.] For example, a court held that TILA covered a transaction in which a consumer borrowed money secured by her home to finance the purchase of a truck, her only vehicle, for personal use and to sell vegetables. [See Galleaos v. Stokes (10th Cir. 1979) 593 F.2d 372.] Again, a commercial borrower may have the contractual right to rescind where the loan documents contain the TILA notice of the right to rescind although TILA does not apply to the transaction.
Finally, in order to rescind, the property securing the loan must be the borrower's principal residence. The new regulation does not restrict the security to real property so long as the security is the borrower's principal residence. For example, the security can be a trailer. The rescission right also exists if a security interest may arise by operation of law, such as by a mechanic's lien. [15 U.S.C. § 1635; 12 C.F.R. § 226.23 and Off. Stf. Int. ] Payment to a contractor in five or more payments (if not considered progress payments only [12 C.F.R. 226.2(a) (14) Off. Staff Int.]), for example, would qualify the transaction as subject to rescission due to the possibility of mechanics' liens by the contractor or subcontractor.
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4 ♦  Disclosures
a.  Timing of Disclosures
Theoretically, the central protection of TILA is the requirement that a written disclosure statement be given to the consumer before the consummation of the transaction. [12 C.F.R. 226.17(b).] Consummation occurs at the time a contractual relationship is created. [12 C.F.R. 226.2(a)(13).] although it may be difficult to prove, some transactions will be consummated at some time earlier (or later) than when the consumer signs the contract (e.g., execution of "cash purchase order" or oral agreement later reduced in writing; lender not committed to loan until after consumer has applied to loan broker) • If a disclosure is received after the consumer has become obligated, it is obviously too late to be meaningful to the consumer. It is also a violation of TILA to secure a binding commitment from the consumer before the credit terms are disclosed. [12 C.F.R. 226.17(b).]
If a disclosure statement was received but lost, it is fruitless to attempt to evaluate whether the creditor violated TILA without obtaining a copy of such statement. The creditor is required to preserve evidence of compliance with TILA's requirements for two years from the date the disclosure was
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required to be made [12 C.F.R. 226.25(a)], and this routinely should be formally or informally available.  Comparison of the creditor's  and consumer's copy may indicate that not all disclosures were timely made or that dates or terms have been added to the creditor's copy after the consumer received a blank copy.
b. Who Must Receive Disclosures
When security in a dwelling is taken, the appropriate disclosures under TILA must be made to each person who has a right to rescind. [15 U.S.C. 1631(a); 12 C.F.R. 17(d).] The TILA disclosures are required from only one creditor even if two or more entities involved in the credit transaction are creditors. [12 C.F.R. 226.17(a).]
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c.  Debtor's Acknowledgment of Receipt
It is common practice for creditors to have the consumer sign an acknowledgment on the face of the disclosure statement that the copy of it was delivered. A false acknowledgment is of no more effect than anything else signed by a person without knowledge or understanding of its significance.
d.  Clear and Conspicuous Disclosure
Required disclosures must be made "clearly and conspicuously" in writing, in a form that the consumer may keep. [See, e.g., In re Cook (CD. 111. 1987) 76 B.R. 661.] The required disclosures must be segregated from everything else. Where the terms "Finance Charge" and "Annual Percentage Rate" are required to be disclosed, those words, and the corresponding amount or rate, must be more conspicuous than any other disclosure, other than the name of the creditor.  [15 U.S.C. § 1632(a); 12 C.F.R. 226.17(a).]
Because all the required information must be "segregated from everything else", it is frequently disclosed in a separate box near the top of the page. This frequently is referred to as the "Federal Box". Appendix H to 12 C.F.R. 226 et seq. contains sample disclosure forms. Note that failure to disclose any of the items required will permit a consumer claim for damages (or a setoff
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against the creditor's claims against the consumer) but only certain non-disclosures trigger a consumer's rescission right. [See 226.23 n.48 and § 5(b), infra.1
e.  Credit Transaction Disclosure Checklist
While the following checklist of required disclosures serves as a useful guide, refer to 12 C.F.R. 226.18 and NCLC's Truth In Lending treatise when analyzing a credit sale contract for specific disclosure violations. All required disclosures must be made using the statutory terminology, the manner of disclosure must comply with 12 C.F.R. 226.17 and 226.18, and the disclosures must be accurate.  Items in quotes reflect required terminology.
(a) Identity of the creditor [12 C.F.R. 226.18(a)];
(b) "Amount financed," with a brief description of the term [12 C.F.R. 226.18(b)];
(c) Either a separate itemization of the amount financed, or a statement that such an itemization is available on request and a space for the consumer to indicate a request [12 C.F.R. 226.18(c)];
(d) "Finance Charge," and a brief description of the term
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[12 C.F.R. 226.18(d)];
(e) ttAnnual Percentage Rate," and a brief description of the term [12 C.F.R. 226.18(e)];
(f) Specified disclosures if the Annual Percentage Rate is subject to change (variable rate transaction) [12 C.F.R. 226.18(f)];
(g) Number, amount, and timing of payments [12 C.F.R. 226.18(g)];
(h) "Total of Payments", with a descriptive explanation [12 C.F.R. 226.18(h)];
(i) "Total Sale Price" (on a credit sale), with a brief description of the term [12 C.F.R. 226.18(h) and (j)];
(j) A statement describing the right to a refund, if any, of unearned finance charge if the transaction is prepaid [12 C.F.R. 226.18(k)];
(k) A dollar or percentage charge for late payments [12 C.F.R. 226.18(1)];
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(1) That the creditor has or will obtain a security interest in the item sold, or in other property (but the creditor need not disclose liens that may arise by law, such as mechanics' liens) [12 C.F.R. 226.18(m); 226.2(a)(25); 226,23 Off. Stf. Int.];
(m) Certain information regarding insurance and fees for
perfecting security [12 C.F.R. 226.18(n) and (o), 226.4(d)
and (e)]; (n) A statement that the consumer should read the
contract for more information on various specific
topics [12 C.F.R. 226.18(p)];
(o)  Whether the credit obligation can be assumed by a purchaser of the dwelling.  [12 C.F.R. 226.18(Q).]
f.  Other Requirements
(1) Credit Insurance
If credit life, accident, health, or disability insurance is required as a condition to the extension of credit, any changes for such insurance must be included in the finance charge. [12 C.F.R. 226.4(d).]
V-110
(2)  Property Insurance
Unlike credit insurance, property damage or liability insurance for the goods financed can be required as a condition of the extension of credit without being included in the finance charge. The most common form of this insurance covers the destruction of the property in the hands of the debtor that serves as the creditor's collateral. If such insurance is not only required, but also is required to be purchased from the creditor (as opposed to purchased somewhere else), then it too must be included in the finance charge. [12 C.F.R. 226.4(d).] Such a requirement, however, would violate Insurance Code section 770 (the "free choice" provision).
(3)  Identification of Collateral
Under "old" TILA, creditors were required to disclose the nature and extent of any security interest and a "clear identification of the property" to which it related. Revised Reg. Z requires merely that the security be identified as "the property purchased in this transaction, or if not a purchase transaction, "by item or type". [12 C.F.R. 226.18(m).] Thus, while "household goods" might or might not have been an adequate description under the previous law, it clearly is sufficient under the current laws and Official Staff Interpretations.  [Off. Stf. Int. 12 C.F.R.
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226.18 (m). ] The Official Staff Interpretation also approves of the disclosure that "collateral securing other loans with us may also secure this loan," although bankruptcy courts have found it lacking. [Compare 226.18(m) Off. Stf. Int. with In re Tucker (E.D. Pa. 1987) 74 B.R. 923, 930.]
(4) Refinancing
On refinancing, any unearned portion of the old finance charge not credited to the existing obligation must be included in the finance charge. [12 C.F.R. 226.20(a).] The consumer's representative should check to see if the method of calculation used is permitted under California law. [See In re Jones (E.D. Pa. 1987), 79 B.R. 233, 237 reversed in part on other grounds, (1988) 93 B.R. 66 (if Rule of 78's not permissible under state law, Finance Charge disclosure on refinancing was inaccurate and a material non-disclosure); cf. Cal. Civ. Code §§ 1799.5; 1799.8.]
5.  The Right to Rescind under TILA
If TILA applies and a security interest, including a security interest arising by operation of law, is or will be retained or acquired in the consumer's principal dwelling, each consumer whose interest will be affected has a right to rescind the transaction. [15 U.S.C. § 1635(a); 12 C.F.R. 226.15(a); 226.23(a).]  The right
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to rescind expires three days after consummation of the transaction, the delivery of all material disclosures, or delivery of the required notice of the right to rescind, whichever occurs last. [15 U.S.C. § 1635(a); 12 C.F.R. 226.23(a)(3).] However, if the creditor fails to deliver all material disclosures or the required notice of rescission, the right to rescind continues until the occurrence of the earliest of the following events: the expiration of three years after consummation of the transaction, the transfer of all the consumer's interest in the property, or the sale of the consumer's interest in the property. [12 C.F.R. 226.23(a)(3); see section 5(d), infra.1 If the security interest arises in connection with an open-end plan, the consumer has a right to rescind each credit extension made under the plan, the plan when it is opened, a security interest added or increased under an existing plan, and the increase when a credit limit is increased; however, no right exists to rescind each credit extension if the extension is within a previously established credit limit.  [12 C.F.R. 226.15(a).]
The right of rescission does not apply to certain exempt transactions [12 C.F.R. §§ 226.15(f); 226.23(f); see section 5(e), infra, or when the right is properly waived. [12 C.F.R. 226.23(e); see section 5(f), infra.]
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a.
Consummation of the Transaction
"Consummation11 of the transaction is the time the consumer becomes contractually obligated on the transaction. [12 C.F.R. 226.2(a) (13). ] The consummation of the transaction is determined under state law. [See 12.C.F.R. 226.2(a)(13) Off. Stf. Int.] A loan transaction may be consummated on the acceptance of the loan commitment which may occur before the signing of the note and trust deed or the funding of the loan. [See Murphy v. Empire of America, FSA (2d Cir. 1984) 746 F.2d 931, 934.]
b.
Material Disclosures
Under earlier provisions of TILA, a "material disclosure" was that which a reasonable person would use in determining whether or not to obtain a loan. [See, e.g., Williamson v. Laffertv (5th Cir. 1983) 698 F.2d 767; Rudisell v. Fifth Third Bank (6th Cir. 1980) 622 F.2d 243; Harris v. Tower Loan (5th Cir. 1980) 609 F.2d 120, cert, den., 449 U.S. 826; Pearson v. Colonial Financial Service, Inc. (M.D. Ala. 1981) 526 F.Supp. 470; Gerasta v. Hibernia Nat. Bank (E.D. La. 1975) 411 F.Supp. 176, aff'd. in part, and rev'd. in part (5th Cir. 1978) 575 F.2d 580; Doaoett v. County Savings & Loan Co. (E.D. Term. 1973) 373 F.Supp. 774.]
Under the new law, "material disclosure" includes
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(1) disclosure of the annual percentage rate;
(2) finance charge;
(3) amount financed;
(4) statement of the total of payments;
(5) number and amount of payments .and the
(6) payment schedule.
(15 U.S.C. §§ 1602(u), 1635(a); 12 C.F.R. 226.23(a) n.48.) Only one violation must exist to extend the borrower's period to rescind. [12 C.F.R. 226.23(b).] Understatement of required terms may be a material nondisclosure. [See Steele v. Ford Motor Credit Co^. (11th Cir. 1986) 783 F.2d 1016, 1018-19 (apparently a pre-simplification case).]
A "material disclosure" also includes informing the consumer of the right to cancel the transaction. The obligation to give this disclosure is breached if the creditor does not give the consumer a properly filled out notice of the right to rescind. (See 12 C.F.R. 226.23(a) and (b); Williamson v. Laffertv (5th Cir.
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1983) 698 F.2d 767 (right to rescind for failure to specify date rescission right expired); accord Semar v. Platte Valley Fed. Sav. & Loan Assn. (9th Cir. 1986) 791 F.2d 699, 704-05 (specification that right to rescind expired three business days after date specified held inadequate disclosure, rescission allowed); In re Melvin (E.D. Pa. 1987) 75. B.R. 952, 954-957 (incorrect rescission notice on refinancing permits rescission).]—'
c.  Notice of Right to Rescind
The creditor must supply each consumer whose ownership interest is or will be subject to the security interest with two copies of the notice of the rescission right containing prescribed information even if that person does not receive the benefit of the credit or does not sign the credit agreement. [15 U.S.C. § 1635(a); 12 C.F.R. 226.23(a) and (b) and Off. Stf. Int.; 226.2(a) (11) and Off. Stf. Int.] The notice must be on a separate document, identify the transaction, and clearly and conspicuously disclose the creditorvs retention or acquisition of a security interest, the consumer's right to rescind, how to exercise the rescission right with a rescission form designating the creditor's
11.  It is irrelevant whether the violation harmed the consumer or whether the consumers are * sympathetic."  The rights apply to all consumers "who are inherently at a disadvantage in loan and credit transactions."  rSemar v. Platte Valley Fed. Sav. & Loan Assn., supra, 791 F.2d 699, 705.]  Indeed, most TILA plaintiffs are not 'model borrowers.'"  Id.
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address, the effects of rescission, and the date the rescission period expires. [12 C.F.R. 226.23(b); see 12 C.F.R. 226 App. H-8 for a model rescission form.]
Although creditors routinely have consumers sign a form acknowledging that they received the notice of the right to rescind, such documentation provides only a rebuttable presumption of delivery of the notice. A consumer's testimony and other circumstantial evidence may be sufficient to rebut the presumption. rSee In re Underwood (W.D. Va. 1986) 66  B.R. 656, 661-62.]
A consumer who receives a correct rescission notice may also be able to rescind if the creditor improperly disbursed funds, delivered supplies, or began work before the rescission period had passed and before the creditor was reasonably satisfied that the consumer had not rescinded. rCurrv v. Fidelity Consumer Discount Co., supra, 656 F.Supp. 1129, 1130-32 (delivered car before 3 days passed and post-dated statement that consumer had not rescinded); accord In re Gurst (E.D. Pa. 1987) 79 B.R. 969, 974-75; see also 12 C.F.R. 226.23(c); see 12 C.F.R. 226.23(c)(3) Off. Stf. Int.] A creditor's circumvention of the purposes of the rescission right constitutes a failure to provide clear notice of the consumer's rescission right and violates the letter and intent of TILA. [See Currv v. Fidelity Consumer Discount Co., supra, 656 F.Supp. 1129, 1132.]
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The consumer's representative should carefully examine all aspects of the transaction because proper notice may not have actually been provided even though the documents appear to be in order.
For example, suppose that a homeowner contacts a mortgage broker for a loan. At the time of the contact, the homeowner executes a note and deed of trust and receives a notice of rescission indicating that the rescission period expires three days thereafter. At the time, however, the mortgage broker cannot commit a lender to make the loan. One week later, a lender who meets the TILA definition of creditor makes the loan, and the lender's name is inserted in the notice and trust deed previously executed by the homeowner. In this scenario, the homeowner was not contractually obligated until the lender agreed to make the loan; thus, the transaction was not consummated until one week after the homeowner executed the documents. The three-day rescission period ran from the consummation of the transaction, and the rescission notice given the homeowner was defective because it failed to disclose the correct date the rescission period expired. [See 12 C.F.R. 226.23(b)(5).] Because the required correct notice was not given to the homeowner, the homeowner should have until three years after consummation to rescind.
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d.  Limitation on the Period of the Right to Rescind
If the creditor fails to comply with TILA regulations giving the borrower the right to rescind, the right to rescind continues until it automatically lapses on the occurrence of the earliest of the following events; the expiration of three years from the date on which the transaction was consummated, the transfer of all of the consumer's interest in the property, or the sale of the consumer's interest in the property. [12 C.F.R. 226.23(a)(3); Off. Stf.Int.]
If the borrower has been given proper notice of the right to rescind, the right to rescind may still be extended to a maximum of three years if the consumer did not receive one or more of the "material disclosures" required under TILA. [See Cox v. First Nat. Bank of Cincinnati (6th Cir. 1985) 751 F.2d 815; La Grone v. Johnson (9th Cir. 1976) 534 F.2d 1360, 1362; but see Dawe v. Merchants Mortgage & Trust Corp. (Co. 1984) 683 P.2d 796 (assertion of rescission right as a set off, valid even after three years).] Additionally, if one of the agencies empowered to enforce TILA finds a violation of TILA, consumers may have one year after the conclusion of that proceeding to bring an action. [15 U.S.C. § 1635(f).]
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e.  Exempt Transactions
Several transactions are exempt from TILA'S rescission provisions; two of these exemptions may be of significance to counsel representing a homeowner in foreclosure. First, a residential mortgage transaction to acquire or construct a principal dwelling is exempt from the right to rescind. [12 C.F.R. 226.15(f)(1); 226.23(f)(1).]
The second exemption applies when a closed-end loan secured by a principal residence is refinanced or consolidated by the same creditor. Rescission is limited to the new credit extended. For example, if $2,000 is added to an existing $10,000 loan, only the portion of the credit transaction involving the additional $2,000 could be rescinded. [12 C.F.R. 226.23(f)(2).] A separate, special notice must be given in transactions refinancing or consolidating existing loans. If the creditor casts the transaction as an entirely new loan and gives the regular notice of the right to rescind, the creditor has given the borrower the contractual right to rescind the entire transaction, not just the new credit extended. [See, e.g., In re Tucker (E.D. Pa. 1987) 74 B.R. 923, 931; In re Melvin (E.D. Pa 1987) 75 B.R. 952, 956.]
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f.
Waiver of the Right to Rescind
A debtor may modify or waive the right to rescind if the debtor needs the extension of credit to meet a bona fide personal financial emergency. [12 C.P.R. 226.23(e).] The debtor must give the creditor a dated, written statement which describes the emergency/ and specifically modifies or waives the right to rescind; printed forms cannot be used. The waiver or modification must bear the signatures of all persons entitled to rescind. When a consumer in foreclosure has executed such a form, the circumstances under which it was signed should be carefully examined to ensure a bona fide emergency existed and the requirements for waiver or modification were met. [See Liepava v. M.L.S.C. Properties, Inc. (9th Cir. 1975) 511 F.2d 935, 943.]
g.
Effecting Rescission
(1)  Notice of Cancellation
Rescission can be effected by signing and timely returning the rescission form to the creditor. [See, e.g., Acruino v. Public Finance Consumer Discount Co. (E.D. Pa. 1985) 606 F.Supp. 504, 507-08; accord In re Celona (E.D. Pa. 1988) 90 B.R. 104, 112-13; see 12 C.F.R. 226.23 and Appendix H (model rescission notices).] The consumer is not required to state any particular grounds for
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rescission. rid.1 If a consumer's representative wishes to explain the reasons for rescission, the statement of reasons should indicate that the list of reasons is not necessarily exclusive.
(2) Borrower's Tender of Actual Amount Received
15 U.S.C. § 1635 gives the borrower the right to give notice of rescission to the creditor, cancel the transaction, return only the actual amount borrowed, and pay no interest. For example, if $10,000 was borrowed on a twenty percent (20%) loan with a $3,000 loan fee, the client really received only $7,000, and that $7,000 is the only amount which need be returned to rescind. [See Semar v. Platte Vallev Fed. Sav. & Loan Assn., supra, 791 F.2d 699, 703-06 (improper to require consumers who have rescinded, to pay interest or other closing charges).] Similarly, in a credit sale, only the goods or their reasonable value need be tendered. [12 C.F.R. 226.23(d) & Off. Stf. Int.; Cox v. First Nat. Bank of Cincinnati (S.D. Oh. 1986) 633 F. Supp. 236.] Because home improvements such as texturized coating cannot practically be returned and are often overpriced, the consumer's representative should obtain several estimates to determine the reasonable value. Since only the reasonable value of the property delivered to the consumer need be tendered [12 C.F.R. 226.23(d)(3)], arguably that amount would not include labor costs. The consumer need not physically return the property, but need only make it available to
V-122
the creditor at the consumer's residence [15 U.S.C. § 1635; 12 C.F.R. 226.23(d) and Off. Stf. Int.]
Generally, rescission should not be attempted unless the client actually has or realistically can obtain the funds to make good on the tender. The amount the borrower actually received must be returned, and the court can provide a reasonable deadline for the money's return following notice of rescission. Nevertheless, bankruptcy courts have permitted consumers to rescind, thus cancelling the security interest, and allowed tender by installment payment to the now unsecured creditor or discharged the debt entirely. [See, e.g., In re Celona, supra, 90 B.R. 104, 115 and cases cited therein; see section 9, infra.] On the right to rescind generally, see: In re Tucker (E.D. Pa. 1987) 74 B.R. 923; Brown v. Nat. Permanent Federal Savings & Loan Assn. (D.C. Cir. 1982) 683 F.2d 444; La Grone v. Johnson (9th Cir. 1976) 534 F.2d 1360; Liepava v. M.L.S.C. Properties (9th Cir. 1975) 511 F.2d 935; Palmer v. Wilson (9th Cir. 1974) 502 F.2d 860; Sosa v.Fite (5th Cir. 1974) 498 F.2d 114.]
(3) Lender's  Duty  to  Cancel  Transaction  After Rescission
Although the security interest is automatically voided by rescission, 15 U.S.C. § 1635(b) provides that the creditor must
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take action to reflect the termination of the security interest and refund any money or property the consumer gave within 20 days after notice that a consumer rescinded the agreement. [See generally, 61 ALR Fed. 839.] The statutory 20-day period in which the creditor must act; runs from the debtor's notice of rescission, not from the debtor's actual return of the money. Failure to cancel is a separate TILA violation entitling the consumer to a civil penalty, not exceeding $1,000 under 15 U.S.C. § 1640(a), in addition to the $1,000 penalty available for failing to provide required disclosures. rin re Tucker (E.D. Pa. 1987) 74 B.R. 923, 932; accord, In re Jones, supra, 79 B.R. at 233, 241; In re Melvin, supra, 75 B.R. 952, 958.]
Technically, the consumer has no obligation to tender the money or property received until the creditor has complied with its obligations. [15 U.S.C. 1635(b) ("upon performance of the creditor's obligations . . • the [consumer] shall tender the property to the creditor . . ."); see Sosa v. Fite (5th Cir. 1974) 498 F.2d 114, 119 n.6; Pedro v. Pacific Plan of California (N.D. Ca. 1975) 393 F.Supp. 315, 324.]
Nevertheless, the consumer would be well advised to tender the money or property even if the creditor has not released the security or refunded payments. First, if the consumer tenders the property or money and the creditor does not take possession within
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20 days after tender, the consumer may keep the property or money and pay the creditor nothing. [15 U.S.C. 1635; 12 C.F.R. 226.23(d); accord Arnold v. W.D.L. Investments, Inc. (5th Cir. 1983) 703 F.2d 848, 853; 498 F.2d 114, 118-19; In re Tucker (E.D. Pa. 1987) 74 B.R. 923, 933 (dictum); see generally NCLC § 6.7 (tender strategies).]
A court may vary the procedures for cancellation. [15 U.S.C. § 1635(b).] Thus, a court can allow a creditor to retain the lien until the borrower tenders the funds received. [See La Grone v. Johnson (9th Cir. 1976) 534 F.2d 1360, 1361-62; but see NCLC § 6.8 (court's power to vary rescission process should apply only after creditor has performed its obligations; 12 C.F.R. 226.23(d)(4), Off. Stf. Int. (court modifications to process do not change the automatic voiding of the security interest). ] Although the consumer is not required to tender money or goods received in a transaction at the time the consumer, submits a notice of rescission, early tender may convince a court to cancel any remaining debt, or at best to require refund of all amounts paid, while allowing the consumer to keep the property. [See In re Gurst (E.D.Pa. 1987) 79 B.R. 969, 979 (consumer excused from further payments); Sosa v. Fite, 498 F.2d at 118-19.] As one bankruptcy court has stated, in dictum, "an overprotective attitude toward creditors would fly in the face of the clear statutory language . . . and eliminate any incentive to creditors to utilize the self-
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enforcing aspects . . . by voluntarily agreeing to tender the performance contemplated ..." fin re Tucker (E.D. Pa. 1987) 74 B.R. 923, 933; see also NCLC § 6.8.5 (arguments for strict forfeiture if creditor fails to comply with post-rescission duties).]
(h) Home Improvement Contracts and TIIA Rescission Rights Under State Law
Under state law, if the transaction is contingent on financing, a home improvement contract is not enforceable against the buyer until the buyer accepts the financing and the buyer's right under TILA to rescind the financing transaction has elapsed. [Bus. & Prof. Code § 7163(a).] Until those events occur, the contractor may not deliver any goods, perform any work of improvement, or represent that the home improvement contract is enforceable. [Bus. & Prof. Code § 7163(b).] Any violation of these provisions renders the contract unenforceable. (Id.) If the contract is rendered unenforceable, the contractor must return immediately and without condition all consideration given by the buyer. [Bus. & Prof. Code & 7163(c).] If the contractor is unable to return any property given by the buyer, the contractor must return the greater of its fair market value or the value specified for it in the contract. (Id.) If the contractor delivers any goods in violation of the statute, the buyer must make the goods
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available for return only if the property can be practically returned without causing damage to the buyer, the contractor first returns everything of value given by the buyer, the contractor reinstalls any property taken away, and the contractor picks up the goods within 60 days of the execution of the contract at the contractor's expense. [Bus. & Prof. Code § 7163(d)(2).] Otherwise, the buyer has no obligation to pay for the goods. [Bus. & Prof. Code § 7163(d)(1).]
6.  Special TILA Issues for Adjustable Rate Mortgages
Prior to December 24, 1987, TILA required only a few disclosures for adjustable or variable rate home-secured closed end loans. (A closed-end loan is one which is for a fixed amount, usually advanced at the beginning of the loan term, rather than an "open-end'' loan which may be drawn upon from time to time.) The lender in a variable rate loan transaction made before December 24, 1987, was simply required to disclose:
1) the circumstances under which the rate may increase;
2) any limitations on the increase; and
3) the effect of an increase, and to give an example of the payment terms that would result from an increase.  [12
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C.F.R. 226.18(f).]
Good faith estimates of required TILA disclosures were required to be given to homeowners and homebuyers not later than the earlier of three business days after receipt of the written loan application or the consummation of the transaction. [12 C.F.R. 226.19.)
Redisclosure was required if the annual percentage in the consummated transaction differs from the previously disclosed rate by more than 1/8 to 1/4 of a percentage point (depending on the transaction).  [12 C.F.R. 226.19(a)(2).]
Effective December 24, 1987, these requirements were expanded. TILA now requires that, before the consumer pays a nonrefundable application fee or at the time he or she receives an application form, whichever is earlier, the following must be provided:
(1) The booklet titled Consumer Handbook on Adjustable Rate Mortgages published by the Federal Reserve Board and the Federal Home Loan Bank Board, or a suitable substitute.
(2) A loan program disclosure for each variable-rate program in which the consumer expresses an interest. The disclosures must include:
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(i) The fact that the interest rate, payment, or term of the loan can change.
(ii) The index or formula used in making adjustments, and a source of information about the index or formula.
(iii) An explanation of how the interest rate and payment will be determined, including an explanation of how the index is adjusted, such as by the addition of a margin.
(iv)    A statement that the interest rate will be
discounted, and a statement that the consumer should ask about the amount of the interest rate discount•
(v)    The frequency of interest rate and payment changes.
(vi)    Any rules relating to changes in the index,
interest rate, payment amount, and outstanding loan balance including, for example, an explanation  of  interest  rate  or  payment
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limitations, negative amortization, and interest rate carryover.
(vii) An example based on a $10,000 loan amount showing how payments and loan balance would have been affected by actual interest rate charges for a 15-year period from 1977 forward to the year of the disclosure.
(viii) An explanation of how the consumer may calculate the payments for the loan amount to be borrowed based on the most recent payment shown in the historical example.
(ix) The maximum interest rate and payment for a $10,000 loan originated at the most recent interest rate shown in the historical example assuming the maximum periodic increases in rates under the program; and the initial interest rate and payment for that loan.
(x) The fact that the loan program contains a demand feature.
(xi)    The type of information that will be provided in
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notices of adjustments and the timing of such notices.
(xii) A statement that disclosure forms are available for the creditor's other variable-rate loan programs.
[12 C.F.R. § 226.19(b).]  These disclosures do not apply to loans of less than one year.
In addition, after December 24, 1987, if >:the adjustable rate
changes, whether or not the payment changes, the creditor must give
at least annually a notice of:
z-
(1)
The current and prior interest rates.
(2) The index values upon which thes current and prior interest rates are based.       a
(3) The extent to which the creditor has foregone any increase in the interest rate.
(4) The contractual effects of the adjustment, including the payment due after the adjustment is made, and a statement of the loan balance.
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(5) The payment amount that would be required to fully amortize the loan at the new interest rate over the remainder of the loan term. [12 C.F.R. 226.20(c) (1-5)-]
When the payment has also changed, these disclosures must be given from between 25 and 120 days before the payment at the new level is due. [12 C.F.R. 226.20(c).] Special attention should be paid to compliance with sections (c)(4) and (c)(5) if the loan has experienced negative amortization, or has failed to amortize. These provisions appear designed to ensure notice, before negative amortization or even lack of amortization begins, that the new payment will not be adequate to pay down the loan. 12 C.F.R. 226.20(c)(4) and (5) provide for a significant new disclosure on a variable rate balloon payment loan since they require that at least once a year (unless there has been no rate change) the creditor must disclose that the payment is inadequate to repay the loan and must also disclose the amount of payment that would be necessary to amortize and repay the loan.
V-132
7.  Special TIIA Issues in Home-Equity Loans and Lines of Credit
a.  Law until December 31, 1988:
A home equity loan which is a closed-end loan, rather than a line of credit from which funds may be periodically withdrawn, is subject to the same TILA disclosure requirements as any other closed-end residential mortgage. A home equity line of credit, however, is by definition "open-end" credit and therefore is exempt from all the requirements of the TILA for closed-end credit disclosure, including the adjustable rate disclosures described in section (6), supra.
Prior to December 31, 1988, the home equity line of credit disclosures required by TILA were minimal. They came under the open-end section of the TILA. [12 C.F.R. 226.5.] The regulation under that section required that initial disclosures must be made before the first transaction under the credit plan and that periodic statements be sent for accounts with balances of more than $1. [12 C.F.R. 226.5.] Initial disclosures were required to state only the finance charge, interest rate and annual percentage rate, method of computation, amount of other charges under the line of credit, billing rights, and the fact that the creditor has or will acquire a security interest in the property.  [12 C.F.R. 226.6(a)-
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(d).] Periodic statements were required to include some, but not all, of this same information. [12 C.F.R. 226.7.] There was a right to rescission in the event of a failure of material disclosure in these home-secured transactions. [12 C.F.R. 226.15.]
Extensive additional disclosures are required by 15 U.S.C. § 1637a enacted in November, 1988. It applies only to "open-end" home equity loans, which are commonly called home equity lines of credit. A detailed discussion of the new requirements is found in Chapter 6, section 1(1) on home equity loans.
8.  Civil Liability
a.  Individual Actions
The creditor is liable for a statutory penalty equal to twice the finance charge but not greater than $1,000 or less than $100. The creditor is also liable for actual damages sustained as a result of the creditor's failure to comply with TILA and for attorney's fees and costs. [15 U.S.C. § 1640(a).] A court may award damages, penalties, and rescission. rLiepava v. M.L.S. Properties. Inc. (9th Cir. 1975) 511 F.2d 935, 945; 15 U.S.C. § 1635(g).]
Actual damages may include, for example, the wrongfully
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undisclosed portion of the finance charge. rin re Russell (E.D. Pa. 1987) 72 B.R. 855, 863-64.] The amount owed by the creditor may be offset against the borrower's obligation as provided in 15 U.S.C. § 1640(h). (See discussion in chapter III, section d, supra.)
To bring an action affirmatively, a borrower must sue within one year of the occurrence of the violation [15 U.S.C. 1640(e).] A disclosure violation occurs when the transaction is consummated. [See e.g., In re Smith (11th Cir. 1984) 737 F.2d 1549, 1552.) However, the one-year statute of limitations is subject to equitable tolling. rKina v. California (9th Cir. 1986) 784 F.2d 910, 915 (1987) cert, denied and appeal dismissed, 98 L.Ed.2d 11; see Jones v. TransOhio Savings Assn. (6th Cir. 1984) 747 F.2d 1037 (limit tolled by fraudulent concealment). ] Thus, the statute would not run until the consumer discovered or had a reasonable opportunity to discover the nondisclosures or fraud. rKina v. California, supra, 784 F.2d 910, 915.]
Moreover, the violation may be asserted as a defense or setoff after the one-year period. [15 U.S.C. § 1640(e); Code Civ. Proc. § 431.70.] Therefore, if a creditor forecloses or files a claim or complaint in the consumer's bankruptcy case, the consumer can assert TILA violations and seek damages as a set off, even if the transaction happened years before.   rIn re DiCianno (E.D. Pa.
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1986)) 58 B.R. 810/ 812; accord- In re Melvin, supra, 75 B.R. 952, 960.]
b.  Class Actions
The 1974 amendments, by specifically providing for class action damages, indicate a congressional intent to allow class actions under TILA when the requirements of Federal Rule of Civil Procedure Section 23 are met. [See 15 U.S.C. 1640(a)(2)(B).] In a class action, liability is to be imposed in such amount as the court may allow. The court is directed to consider, in addition to other relevant factors, the frequency and persistence of the creditor's violations, the creditor's resources, the number of persons adversely affected (presumably by the creditor's violations) and "the extent to which the creditor's failure of compliance was intentional." There is no minimum recovery and the maximum recovery is the lesser of $500,000 or one percent of the creditor's net worth. [15 U.S.C. 1640(a)(2)(B).] Again, actual damages as well as costs and attorney's fees are recoverable by the successful consumer.  [15 U.S.C. 1640(a)(3).]
c.  Multiple Violations/Multiple Consumers
Although additional statutory penalties are not available for additional consumers who are parties to the same transaction, there
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is no limit to actual damages for different consumers on the same transaction.  [See 15 U.S.C. § 1640(d); 15 U.S.C. 1640(a)(1).]
TILA makes it clear that multiple disclosure violations in connection with any one transaction only permit a single recovery. [15 U.S.C. 1640(g).] A double or multiple penalty may be recoverable, however, when, in addition to a disclosure violation, there is some other violation, such as a creditor's failure to delay performance until after the rescission period has expired under 12 C.F.R. 226.23(c) or a failure to cancel the security interest after rescission, rin re Tucker (E.D. Pa. 1987) 74 B.R. 923, 932, and cases cited therein; accord In re Jones (E.D. Pa. 1987) 79 B.R. 233.] In the common flipping case, damages may be available on each transaction. rBlackmond v. Walker -Thomas Furniture Co.. Inc. (D.D.C. 1977) 428 F.Supp 344, 346; accord Abele v. Mid-Penn Consumer Discount (E.D. Pa 1987) 77 B.R. 460, 470.]
d.  Assignee Liability
(1)  Violations on Face of Disclosure Statement
The assignees of the original creditor are liable if "the violation for which such action or proceeding is brought is apparent on the face of the disclosure statement, except where the assignment was involuntary." [15 U.S.C. § 1641.] If, however, the
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original contract contained the notice that any holder was subject to all claims and defenses, the consumer would have a contractual right to enforce TILA violations, even if not apparent on the disclosure statement. [See Cox v. First Nat. Bank of Cincinnati. supra, 633 F.Supp. 236, 239; see also discussion in section 8(d)(2).]
(2) Effect of Consumer Acknowledgment on Assignee
If the consumer has signed an acknowledgment of receipt of a disclosure statement, the acknowledgment is conclusive proof in favor of the assignee that the statement was delivered and, unless the violation is apparent on the face of the statement, that the disclosure complies with TILA [15 U.S.C. 1641]. However, even if the consumer does not have a direct statutory cause of action against the assignee for violation of TILA, the consumer may hold an assignee liable as a matter of contract for TILA claims and defenses which the consumer could have asserted against the seller if the consumer credit obligation contains the "claims and defenses" clause required by the F.T.C. [See 16 C.F.R. 433.2; see generally, Cox v. First Nat. Bank of Cincinnati, supra, 633 F.Supp. 236, 239.] Likewise, the assignee of a contract subject to the Unruh Act should be subject to the equities and defenses based on TILA violations which the consumer could assert against the retail installment seller who assigned the contract.  [See Civ. Code §
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1804.2(b).]
In any event, the conclusiveness rule of 15 U.S.C. 1641 only applies where the violation is not "apparent on the face of the statement" and the assignee is "without knowledge to the contrary." [15 U.S.C. 1641.] On the question of what constitutes knowledge on the part of the assignee under the Unruh Act, see the discussion in Morgan v. Reasor Corp. (1968) 69 Cal.2d 881; 73 Cal.Rptr. 398; 447 P.2d 638. The reasoning and policy behind Morgan v. Reasor Corp. should apply to TILA as well as in the Unruh Act situation. [See also King v. Central Bank (1977) 18 Cal.3d 840; 135 Cal.Rptr. 771.] A number of cases decided under old TILA avoided the issue by finding that the assignees were really creditors and, therefore, not able to assert as a defense that there was no error on the face of the disclosure. [See, e.g., Ford Motor Credit Co. v. Cenance (1981) 452 U.S. 155; 101 S.Ct. 2239; accord Boncvk v. Cavanaugh Motors (9th Cir. 1981) 673 F.2d 256; Pollack v. Birmingham Trust Nat. Bank (5th Cir. 1981) 650 F.2d 807.]
e.  Concurrent State and Federal Jurisdiction
An action can be brought in federal court without regard to diversity or jurisdictional amount. [15 U.S.C. 1640(e).] Like any other federal claim that is not exclusively the province of the federal courts, it can also be brought in state court.  fSociety
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Nat. Bank v. Kienzle (Oh. App. 1983) 11 Ohio App.3d 178, 463 N.E. 2d 1261, 1264.]
9.  TILA in Foreclosure Proceedings
When representing a client with home foreclosure problems, an attorney should obtain and examine all documents relating to the credit transaction to determine whether TILA applies and whether any violations occurred. If a TILA violation exists and rescission is available, a notice of rescission to the creditor and assignee, if any, initiates rescission. [15 U.S.C. § 1635.] The trustee conducting the foreclosure sale also needs to be notified.
Many creditors tend to ignore such notices, making it essential to file legal action to restrain the sale. A court may not have the power to restrain a sale under 15 U.S.C. § 1635. TILA cases brought in bankruptcy courts have decided advantages. For example, the filing of a bankruptcy petition results in an automatic stay. (11 U.S.C. § 362.) A complaint in the bankruptcy court then can be filed to cancel the transaction. [See In re Gurst (E.D. Pa. 1987) 79 B.R. 969; In re Tucker (E.D. Pa. 1987) 74 B.R. 923; In re O.P.M. Leasing Services (S.D. N.Y. 1986) 61 B.R. 596; In re Garcia (D. Ariz. 1981) 11 B.R. 10; In re Piercv (W.D. Ky. 1982) 18 B.R. 1004.] Rescission rights are frequently enforced after the filing of a bankruptcy petition.  [E.g., In re Celona,
V-140

/^SSK
supra, 90 B.R. 104, 113 and cases cited therein.]
A complaint also can be filed to enjoin the sale pending determination of whether TILA has been violated. Usually, however, a bond is required as a condition of obtaining injunctive relief unless, for example, the plaintiff is proceeding in forma pauperis.
As a practical matter, the use of TILA to stop a foreclosure sale may not be helpful unless the borrower can obtain funds to repay the net amount borrowed. The "net amount borrowed" would be the actual amount the consumer received, less all payments made to date of rescission. The amount may be reduced still further, however, if tender is accomplished within a judicial proceeding in which any statutory or actual damages can be set off against the debt owed. [See, e.g., In re Jones, supra, 79 B.R. at 241; In re Tucker, 74 B.R. at 958; 15 U.S.C. 1640(h) (set off of amount owed by creditor only permitted by court order.] Courts can condition rescission on payment of that amount. [See discussion in section 5(g)(2) and (3).] Usually the net amount must be paid in a lump sum.
While a court is unlikely to allow repayment over an extended period of time, installment repayment may be permitted, rBookhart v. Mid-Penn Consumer Discount Co. (E.D. Pa. 1983) 559 F.Supp. 208, 213; In re Celona. supra, 90 B.R. 104, 115; In re Chancy (N.D. Ok.
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1983) 33 B.R. 355, 356-57 (payments under Chapter 13 Plan).] Bankruptcy courts, for example, have permitted rescission and payment of damages to a consumer who is unable to return the money to the creditor and left the creditor in the status of an unsecured creditor. rRiaas v. Gov't. Employees Financial Corp. (9th Cir. 1980) 623 F.2d 68, 74-75 (trustee in bankruptcy entitled to collect civil penalties and rescind although debtor had not tendered funds); In re Celona, supra, 90 B.R. 104, 115; In re Tucker, supra, 74 B.R. 923, 932; In re Melvin, supra, 75 B.R. 952, 958; see In re Piercv, supra, 18 B.R. at 1007-08 (rescission permitted.)] In so doing, the bankruptcy courts, however, have refused to permit a creditor to offset against a consumer's debt the amount of the penalty which the creditor owes to the consumer because of the creditor's violation of TILA. [See, e.g., Rioos v. Gov't. Employees Financial Corp., supra, 623 F.2d 68, 73-74; In re Celona, supra, 90 B.R. 104; In re Melvin, supra, 75 B.R. 952, 958.] Instead, the trustee was awarded the penalty which could be paid to the debtor to the extent covered by an exemption which the debtor could assert.  [See In re Melvin, supra, 75 B.R. 952.]
The consumer's ability to obtain the funds necessary for repayment should be determined before a notice of rescission is sent. If the client can obtain the funds prior to rescission, the attorney may tender the net amount concurrently with the rescission notice. A creditor's failure to accept such a tender of repayment
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may void the entire loan based on Arnold v. W.D.L. Investments, supra, 703 F.2d 848. [See discussion in section E(5)(c)(3).] Also, the creditor's failure to cancel may be a separate TILA violation entitling the consumer to another up-to-$l,000 civil penalty.  [15 U.S.C. § 1640(a).]
Sometimes the only way a consumer can gain the benefit of the TILA protections is to sell the property and use the sale proceeds to repay the net amount borrowed. In such circumstances, care should be given to the timing of any lawsuit under TILA. Unless the complaint is filed before a sale or transfer of the property, any sale of the property, even a foreclosure sale, will bar the right to rescind under TILA. [Comment 23(a)(3) to 12 C.F.R. 226.23(a)(3) Off. Staf. Int.]
In bankruptcy court, a creditor can move for relief from the automatic stay to proceed with the sale. Counterclaims and affirmative defenses generally are not allowed to be raised in the proceeding to lift the stay. Usually a TILA violation must be raised in a separate action in the bankruptcy court with a motion to delay determination on lifting the automatic stay until determination of the TILA action. [See In re Essex Properties Ltd. (N.D. Ca. 1977) 430 F.Supp. 1112; and the comments to 11 U.S.C. § 362.] Since a TILA violation triggers the right to rescind, it is a defense to the entire loan.  Some courts will permit a complete
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defense to the obligation to be raised as part of the request to lift the stay. [See chapter IV, section c, supra.) Sometimes a creditor will not object to hearing the request to lift the stay and the TILA defenses together.
10.  Corrections and Defenses
a.  Corrections
A creditor may correct an error without penalty or liability if: (1) the creditor does so within 60 days of discovery, and (2) does so before receipt of written notice, by suit or otherwise, of the error.  [15 U.S.C. 1640(b).]
In order to correct an error, the creditor or assignee must notify the consumer of the error and make adjustments in the amount "necessary to assure that the person will not be required to pay an amount in excess of the charge actually disclosed, or the dollar equivalent of the annual percentage rate actually disclosed, whichever is lower." [15 U.S.C. 1640(b).] It is possible to construe this to mean that only certain errors are subject to correction, i.e., errors in the inserted figures or mathematical computation, and errors in the finance charge or annual percentage rate. [See, e.g., Hamilton v. Southern Discount Co. (5th Cir. 1981) 656 F.2d 150; Thomka v. A.Z. Chevrolet, Inc.v(3d Cir. 1980)
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619 F.2d 246.] At a minimum, the debtor should be entitled to set off against the claim of the creditor any excess of the finance charge over the finance charge computed by the actually disclosed percentage rate whether or not it was the result of a bona fide error or other legitimate defense relieving the creditor of liability. Additionally, the creditor must provide the consumer with a current notice of right to rescind when it provides the corrected disclosure. (In re Underwood (W.D. Va. 1986) 66 B.R. 656, 662-63.]
b.
Notice of TILA Violations Should Always be Written
Notifying a creditor orally or by telephone of a TILA violation allows the creditor to take advantage of such non-written notice and avoid liability by making corrections under 15 U.S.C. 1640(b).
c.
Unintentional Errors
TILA provides a defense to an apparent violation if the action was unintentional and "resulted from a bona fide error notwithstanding the maintenance of procedures reasonably adopted to avoid any such error." [15 U.S.C. 1640(c); see generally N.C.L.C., Chapter 7.]
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In such a case, the burden of showing both elements lies exclusively with the creditor. [15 U.S.C. 1640(c); In re Underwood (W.D. Va. 1986) 66 B.R. 656, 664.] A simple mathematical error, as by faulty addition, standing alone, would probably constitute the kind of non-intentional, bona fide error which would relieve the creditor of liability. [See 15 U.S.C. § 1640(c); see also Hutchinas v. Beneficial Finance Co. (9th Cir. 1981) 646 F.2d 389; Palmer v. Wilson (9th Cir. 1974) 502 F.2d 860; see generally NCLC § 7.1.2.2.] However, if there are other facts in connection with the transaction, such as a pattern of deception or misrepresentation, the error may not be unintentional. [See In re Underwood, supra, 66 B.R. 656, 664.] Further, a number of violations may be evidence of a pattern and, hence, evidence of an intentional rather than a "bona fide error".
Preprinted forms which themselves contain the error should not be subject to the defense as the sole basis that the forms were prepared by an attorney or other agent of the creditor or by a professional company holding itself out as complying with TILA. Otherwise, creditors could avoid liability for their forms by claiming reliance on someone else's judgment. Moreover, creditors who contend that their liability was the result of the error of a third party will usually be in a position to assert a claim against that party.
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TILA expressly excludes mistakes of law from being "bona fide errors".  [15 U.S.C. 1640(c).]
d.  Good Faith Compliance
TILA also provides that liability may not be imposed on a creditor for "any act done or omitted in good faith in conformity with any rule, regulation, or interpretation thereof by the Board. . ." [15 U.S.C. 1640(f); 12 C.F.R. 226 Supp. 1-1; but see Cox v. First Nat. Bank of Cincinnati, supra. 751 F.2d 815 (mistake in determining whether pre- or post-simplification law applied created no good faith defense).] This defense will protect the creditor even if the interpretation, rule, or regulation subsequently is determined to be invalid, amended, or rescinded.
F.  RICO
1.  Introduction
The Racketeer Influenced and Corrupt Organizations Act, commonly known as RICO, is a broadly framed statute aimed at combatting organized crime and curtailing its infiltration into legitimate businesses. Through provisions directed at "patterns of racketeering," the statute permits the government to impose harsh penalties on those who commit multiple violations of a wide
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range of federal and state statutes. RICO also gives a private right of action to persons injured by reason of the statute's violation and provides for the recovery of treble damages and attorney's fees.
Because RICO includes mail and wire fraud as predicate offenses which are broad enough to encompass almost any species of fraudulent activity, many lawyers and commentators have recognized the potential for using the civil provisions of RICO to transform garden variety suits involving consumer or commercial fraud into treble damage actions triable in federal court. While this expansive role for RICO has drawn sharp criticism and resulted in judicial efforts to restrict the statute's meaning, the statute remains a potentially powerful tool for "upping the ante" in consumer fraud litigation.
This chapter explores RICO's potential application in suits involving home foreclosures triggered by various forms of equity fraud, including lien-sale contract abuse, deed forgery, manipulative mortgage counseling, and loan brokerage practices. Section b discusses the statutory elements of civil RICO and how such elements might present themselves in an equity fraud context. Section c points out certain procedural and strategic concerns and provides a partial example of how to plead a RICO violation in a consumer fraud context.
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2.  Statutory Elements of a Civil RICO Action
Enacted as Title IX of the Organized Crime Control Act of 1970, RICO is embodied in 18 U.S.C. SS 1961-1968. The substantive provisions of RICO, contained in § 1962, generally prohibit the following conduct:
· Investing income derived from a pattern of racketeering activity in an enterprise engaged in interstate commerce [§ 1962(a)];

· acquisition of an interest in or control of an enterprise engaged in interstate commerce through a pattern of racketeering activity [§ 1962(b)];

· conducting or participating in the affairs of an enterprise engaged in interstate commerce through a pattern of racketeering [§ 1962(c)];

· conspiracy to do any of the above [§ 1962(d)].
Criminal penalties for violating the provisions of § 1962 are contained in § 1963. Civil remedies, which may be sought by the government and private plaintiffs, are set forth in § 1964. The right of action for private plaintiffs is created in § 1964(c)
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which provides:
Any person injured in his business or property by reason of a violation of section 1962 of this chapter may sue thereafter in any appropriate United States district court and shall recover threefold the damages he sustains and the cost of suit, including reasonable attorney's fees.
To successfully maintain a civil RICO suit under the terms of §§ 1962 and 1964(c), a plaintiff must plead and prove (1) that the defendant is a person; (2) who, through a pattern of racketeering activity; (3) invests in, acquires, or maintains an interest in, or participates in the affairs of (or conspires to do these things in relation to); (4) an enterprise which affects interstate or foreign commerce; and that (5) plaintiff's business or property has been injured by reason thereof. A prior criminal conviction of the defendant is not a prerequisite to a civil RICO action, rSedima, S.P.R.L. v. Imrex Co., Inc. (1985) 473 U.S. 479.]
What it takes to establish each of these elements is illuminated by the definition of certain key terms in 18 U.S.C. § 1961 and by the judicial construction given to these elements in both criminal and civil contexts. As evident from the discussion below, however, courts differ in their interpretation and application of RICO, and the precise parameters of the elements are
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still being evolved. For that reason it is crucial that practitioners seeking to maintain a RICO action be thoroughly familiar with the latest civil and criminal decisions in their jurisdiction.
a.
A Defendant Must be a "Person"
As defined in § 1961(3), "person" includes any individual or entity capable of holding a legal or beneficial interest in real property. This definition is considered illustrative rather than exclusive. Consequently, any individual or entity is capable of violating RICO. The term "person" does not in and of itself impose any significant limitation on the choice of RICO defendants.
b.
Defendant Must be Engaged in a "Pattern of
Racketeering Activity"
(1) "Racketeering Activity"
As defined in §  1961 of RICO,  "racketeering activity"
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encompasses a myriad of federal and state criminal offenses.—' _
unlawful conspiracy can ben established by showing a violation of a substantive provision of RICO, rUnited States v. Tille (9th Cir. 1984) 729 F.2d 615, 619.] Proof of an agreement which has as its objective the violation of a substantive provision of RICO establishes a conspiracy. (Id.) Proof of defendant's participation or agreement to participate in two predicate offenses is unnecessary when there is proof of an agreement to violate RICO's substantive provisions.  (Id.)
Most reported civil RICO litigation is based on the
13/
predicate offenses of mail or wire fraud,  and it is these two offenses which are most relevant to homeowner foreclosure cases.
The mail fraud and wire fraud statutes, 18 U.S.C. §§ 1341 and 1343 respectively, are two of the broadest federal criminal statutes in existence.  Both crimes involve only two components:
12.  E.g., bribery, counterfeiting, theft from interstate shipment, pension and welfare embezzlement, extortionate credit transactions, gambling, mail fraud, wire fraud, obstruction of justice, labor malfeasance, securities fraud and acts of murder, bribery, or kidnapping which under state law are punishable by more than one year of imprisonment.
13.  Conviction on the predicate offenses is not a condition to a RICO suit.  See Sedima. S.P.R.L. v. Imrex Co., Inc., supra, 473 U.S. 479.
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(1) formation of a scheme or artifice to defraud and (2) use of the mails or wires  in furtherance of the fraudulent scheme.
The concept of a " scheme or artifice to defraud" is broader than common law tort definitions of fraud or false pretenses and is not dependent upon violations of state or federal law. [Durland v. United States (1896) 161 U.S. 306.] As stated in United States v. Bohonus (9th Cir. 1980) 628 F.2d 1167, under the mail fraud statute,
the fraudulent nature of the "scheme or artifice to defraud" is measured by a non-technical standard. [citation.] Thus, schemes are condemned which are contrary to public policy or which fail to measure up to the "reflection of moral uprightness, of fundamental honesty, fair play and right dealing in the general and business life of members of society." Id. at 1171 (citations omitted).
[See e.g., United States v. Kreimer (5th Cir. 1980) 609 F.2d 126, 128.]
14.  "Wires" includes telephones, telegraph, radio and television.  (18 U.S.C. § 1343.) Mail and wire fraud are closely analogous, and cases construing one offense also are relevant to the other offense.  rUnited States v. Tranopol (3rd Cir. 1977) 561 F.2d 466, 475.]  In this text, the two crimes are collectively referred to as "mail/wire" fraud.  The practitioner should keep in mind, however, that they are two distinct statutes.
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The concept is thus broad enough to encompass almost any plan which uses an element of deceit or entails a breach of duty with
15/
the objective of depriving the victim of something of value.
Homeowner related frauds which involve forged deeds or deeds obtained through affirmative misrepresentation fit easily into this rubric. Cases involving home improvement contractors who fail to perform may be cast to fit within the mail/wire fraud statute by alleging promissory fraud (i.e., that the contractor entered into the contract with no intent to perform). Lien-sale cases in which no affirmative misrepresentations were made but the existence of the lien was not disclosed may require extra care in pleading. Whether cases which involve a failure to disclose fit within the mail/wire fraud statutes appears to depend upon whether under state
15.  See e.g., United States v. Galloway (7th Cir. 1981) 664 F.2d 161 (rolling back odometers); United States v. Shamv (4th Cir. 1981) 656 F.2d 951 (breach of common-law fiduciary obligation); United States v. Uni Oil, Inc. (5th Cir. 1981) 646 F.2d 946 (energy fraud); United States v. Halbert (9th Cir. 1981) 640 F.2d 1000 (use of false name); United States v. Davila (5th Cir. 1979) 592 F.2d 1261 (check kiting); United States v. Tallant (5th Cir. 1977) 547 F.2d 1291 (securities fraud); United States v. Green (5th Cir. 1974) 494 F.2d 820 (credit card fraud); United States v. Seasholtz (10th Cir. 1970) 435 F.2d 4 (insurance fraud); Blachlv v. United States (5th Cir. 1967) 380 F.2d 665 (dishonest referral sales); United States v. Rosenblum (2nd Cir. 1964) 339 F.2d 473 (misleading advertising); United States v. Painter (4th Cir. 1963) 314 F.2d 939 (real estate fraud); United States v. Richburo (M.D. Tenn. 1979) 478 F.Supp. 535 (sales of worthless distributorships).
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law (or some relevant federal law) there was a duty to disclose the information and whether there is sufficient evidence of an intent to defraud. United States v. Bohonus, supra. 628 F.2d 1167 includes deceitful concealment of material facts in its description of the kinds of activities reached by the mail fraud statute. [But see Salisbury v. Chapman (N.D. 111. 1981) 527 F.Supp. 577 where the court dismissed a mail fraud claim against a seller of real estate who failed to disclose liens on the property on grounds, inter alia, that under Illinois law the seller had no duty to disclose liens that were a matter of record.]
The second element of a mail/wire fraud violation requires only that some use of the mails or wires was made in executing the scheme; it is not necessary to show that the fraudulent misrepresentations were communicated by mail or wire. [See United States v. Beecroft (9th Cir. 1979) 608 F.2d 753; United States v. Bohonus, supra, 628 F.2d 1167.] Proving that the defendant personally deposited something in the mail or used the wires is not necessary. Use of the mails occurs if a defendant engages in conduct with knowledge that use of the mails would follow in the ordinary course of business or where such use was reasonably foreseeable. rPereira v. United States, (1954) 347 U.S. 1; United States v. Beecroft, supra, 608 F.2d 753.] Thus, another participant in the scheme or a third party (including the victim) can employ the mails/wires in the course of the transaction and
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subject the defendant to liability. [See United States v. Brackenridcre (9th Cir. 1979) 590 F.2d 810; United States v. McDonald (9th Cir. 1978) 576 F.2d 1350.]
The use of the mails /wires must be shown to have been in "furtherance of the scheme." Mailings or phone contacts which are made before the scheme's onset or after its consummation which are unconnected to the scheme, or which do not increase its likelihood of detection (and are thus not likely to "further" the scheme), will not suffice. TUnited States v. Maze (1974) 414 U.S. 395; United States v. Keenan (4th Cir. 1981) 657 F.2d 41; United States v. Pintar (8th Cir. 1980) 630 F.2d 1270; United States v. Kent (5th Cir. 1979) 608 F.2d 542.] For this reason, how the "scheme" is characterized becomes very important. A foreclosure fraud defendant might argue, for example, that the scheme was completed once the defendant secured the deed or lien on the property. Where the homeowner remains in the property and is ignorant of the loss of title, however, the defendant's subsequent dealings with the property (particularly those in which the defendant extracts the equity through loans) constitute part of the scheme to harm the homeowner. [See United States v. Wrehe (8th Cir. 1980) 628 F.2d 1079, where mailings made after victims were fraudulently induced into signing loan brokerage contracts were held in furtherance of scheme because they were "designed to lull victims and postpone inquiries so as to make the transaction less suspect."  Accord,
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U.S. v. Price (9th Cir. 1980) 623 F.2d 587.]
Use of the mails or wires may arise in a number of ways in transactions involving fraud on homeowners. Relatively easy to prove examples include use of a letter or phone call to make the initial contact with a homeowner by the foreclosure consultant, loan broker or home improvement contractor; mailings or phone calls between the homeowner and the perpetrator of the fraud during the course of the transaction which may involve transmittal of loan documents or other papers, or simply correspondence to arrange personal meetings; telephone calls or mailings among the defendants or between defendants and agencies they dealt with in taking out loans on the property, insuring title to the property or obtaining a recorded deed (most deeds are mailed to the owner after recording in the regular course of business). Apparently, a plaintiff does not have to prove a specific instance of use of the mails /wires relating directly to the transaction with plaintiff. If defendants have engaged in a pattern of conduct aimed at victimizing a number of homeowners it should be possible to count the overall operation as the " scheme to defraud" such that proof of the use of the mails or wires as a customary part of the operation should suffice. [See United States v. Garner (9th Cir. 1981) 663 F.2d 834; United States v. Goss (5th Cir. 1981) 650 F.2d 1336; United States v. Brackenridae. supra.   590 F.2d 810.]
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Proof of intent to defraud is an indispensable component of mail/wire fraud prosecution, rUnited States v. Bohonus, supra. 628 F.2d 1167; United States v. Louderman (9th Cir. 1978) 576 F.2d 1383, cert, den. 439 U.S. 896.] This scienter element is satisfied, however, by defendant's reckless disregard for the truth or falsity of the representations. rUnited States v. Love, (9th Cir. 1976) 535 F.2d 1152, 1158.] The requisite intent may be inferred from surrounding facts and circumstances and need not be shown by direct evidence, rUnited States v. Beecroft, supra, 608 F.2d 756; but see United States v. Piepgrass (9th Cir. 1970) 425 F.2d 194 (plaintiff failed to establish circumstances warranting finding of scienter).] The RICO statute does not impose a scienter requirement beyond the mens rea element of the mail/wire fraud violations which form the predicate for the RICO violation. Showing a knowing or willful violation of the racketeering statute itself is not required.
As discussed elsewhere in this manual, certain types of equity fraud may give rise to claims for breach of fiduciary duties, particularly those involving real estate and mortgage brokers. Concealment by a fiduciary of material facts which the fiduciary has a duty to disclose where the failure to disclose could result in harm would support a claim of mail /wire fraud. [See e.g., United States v. Bronston (2nd Cir. 1981) 658 F.2d 920, 926.] In most circuits, however, breach of a fiduciary duty, standing alone,
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is insufficient to establish a "scheme or artifice to defraud." Other evidence of a scheme and fraudulent intent must be present to justify prosecution of a fiduciary, rUnited States v. McDonald, supra, 576 F.2d 1350, 1359; see also Salisbury v. Chapman, supra, 527 P.Supp. 577 (after declining to find the existence of a fiduciary relationship between the parties, the court went on to say that a civil RICO action asserting mail/wire fraud as the predicate offense cannot be based on breach of fiduciary duties in the absence of additional factors such as "an attempt to cover-up through false pretenses, a taking of money or property through use of kickbacks, extortion, bribery, tax evasion or some violation of state or federal statutes.").]
In most home foreclosure cases, breach of fiduciary duties as an isolated predicate for a finding of mail fraud should not be a critical problem, since a breach of fiduciary duties usually occurs in a factual situation which permits the allegation of a more direct fraud or deceit. (In such cases the breach of fiduciary duties claim adds more to the issue of remedies than it does to defendant's liability in the first instance.) There are cases involving overreaching mortgage brokers, however, where it is harder to support a cause of action for actual fraud, but where it is still possible to show that defendant's conduct fell below the standard of a fiduciary. An example would be the cases where the loan broker steers a borrower to a loan over $10,000 in order to
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escape limitations on the broker fee that may be charged. Where the loan terms are disclosed to the buyer, it may be difficult to sustain a claim of actual fraud although a claim of constructive fraud might be established. The broker's special fiduciary obligation to act in the borrower's best interest and not to profit at the borrower's expense, however, may provide a basis for the broker's liability. rSee Wvatt v. Union Home Loan (1979) 24 Cal.3d 773, 782; 157 Cal.Rptr. 392]. It is not clear whether this type of breach will support a prosecution for mail fraud. It would seem advisable, whenever possible, to couple allegations of breach of fiduciary duties with allegations of more traditional forms of fraud and deception and to underscore the willful nature of the breach of duty.
Defenses to a mail/wire fraud charge are limited. Neither impracticability of the scheme, lack of success, nor failure to fool the victim represent viable defenses to a criminal prosecution. [See Lemon v. United States (9th Cir. 1960) 278 F.2d 369 (victim's gullibility no defense).] (Note, however, that whereas the criminal statute is broad enough to encompass inchoate offenses, a civil RICO plaintiff will not have a damage claim unless the fraud has been consummated.) Good faith is a complete bar because it goes to the issue of intent to defraud. Good faith signifies, however, a genuine belief that the representations made are true; good faith does not mean an honest belief or ultimate
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hope in the success of the enterprise or that funds being obtained will eventually be paid back. rUnited States v. Beecroft (9th Cir. 1979) 608 F.2d 753; United States v. Wrehe (8th Cir. 1980) 628 F.2d 1079 (loan broker's efforts to actually secure loans for clients would not absolve him of liability for having solicited clients through misrepresentation).]
In certain equity fraud cases, special problems are posed where the homeowners knew they were putting title in the defendant's name so that the defendant could take out a loan for which the homeowners did not qualify. In these cases, the fraud usually occurs later when the defendant refuses to reconvey title as promised, or takes out liens on which the homeowners had not bargained. The problem for the homeowners, particularly when litigating against third parties who have loaned money on the property, is that the homeowners are subject to various equitable defenses for having knowingly participated in a scheme to obtain a loan on false pretenses. How this type of situation might be handled under RICO is not clear. Antitrust analogs, however, suggest that defenses which center on the misconduct of the plaintiff, such as pari delicto, illegality or unclean hands, will not furnish an absolute defense. [See generally, PermaLife Mufflers, Inc. v. International Parts Corp. (1968) 392 U.S. 134 (severely restricting pari delicto defense); Keifer-Stewart Co. v. Joseph E. Seagram & Sons (1951) 340 U.S. 211 (by implication
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rejecting unclean hands defense).]
(2) "Pattern of Racketeering Activity"
A "pattern of racketeering activity" is defined by 18 U.S.C. § 1961(5) as at least two acts of "racketeering activity" within a ten-year period. At least one of the acts must have occurred after the effective date of the statute (1970) and the last act must have occurred within ten years of a prior act of racketeering, excluding any period of imprisonment. Proof of the defendant's participation in the predicate offenses is not required when the defendant is part of a conspiracy and entered an agreement the objective of which is the substantive violation of RICO. [See United States v. Tille, supra, 729 F.2d 615, 619.]
Dicta in a recent Supreme Court case suggests that while two acts are necessary, they may not be sufficient to form a pattern. rSedima, S.P.R.L. v. Amrex Co., (1985) 473 U.S. 479, 496 n.14.] The court indicated that the predicate acts must be related and continuous to meet the "pattern" requirement:
The target of [RICO] is thus not sporadic activity. The infiltration of legitimate business normally requires more than one 'racketeering  activity'  and  the  threat  of
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continuing activity to be effective. It is the factor of continuity plus relationship which continues to form a pattern. Id. (emphasis in original.)
Cases decided since Sedima have required a relationship between the predicate acts such that they involve a common scheme, common victims, common perpetrators, or common methods of commission. rMorgan v. Bank of Waukegan (7th Cir. 1986) 804 F.2d 970; Allington v. Carpenter (CD. Cal. 1985) 619 F.Supp. 474.] Courts have also attempted to assess the continuity aspect of the alleged pattern of racketeering activity. The Ninth Circuit interprets the pattern requirement broadly and literally and appears to focus on the threat of continuing activity. [California Architecture Building Products, Inc. v. Franciscan Ceramics, Inc. (9th Cir. 1987) 818 F.2d 1466; Sun Savings & Loan Ass'n. v. Dierdorff (9th Cir. 1987) 825 F.2d 187; see Jarvis v. Regan (9th Cir. 1987) 833 F.2d 149.]
However, the circuit courts have not developed a uniform analytical approach to the continuity requirement, and within the circuits different approaches have been articulated. Among the different standards used to measure the "continuity" requirement are "separate criminal episodes," rPenrv v. Hartford Ins. Co. (E.D. Tex.  1987)  662 F.Supp.  792];  "repeated criminal activity,"
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rNorthern Trust Bank/0'Hare, N.A. v. Inrvco, Inc. (N.D. 111. 1985) 615 F.Supp. 828]; "multiple transactions," rElliot v. Chicago Motor Club Ins. (7th Cir. 1987) 809 F.2d 347.] Check for new cases in your jurisdiction as the continuity requirement is refined.
c. "Directly or Indirectly Invests in. Acquires, or Maintains an Interest in, or Conducts the Affairs Of"
Section 1962(a), which prohibits investment of racketeering income in legitimate business, and § 1962(b), which prohibits acquisition of an interest in a business through racketeering, both focus on activities of those outside a corporation or a business enterprise. Section 1962(c), which prohibits the operation of an enterprise through racketeering, is aimed at the conduct of persons employed by or operating within the enterprise. This latter section has proven to be the primary source for both civil and criminal RICO litigation and is the only one likely to prove
16/
relevant in home foreclosure or equity fraud cases.
The key phrase of § 1962(c) — "to conduct or participate
16.  Although equity fraud defendants can probably be shown to have violated § 1962(a) and (b), a homeowner would have trouble showing a connection between such violations and the homeowner's loss or injuries under § 1962(a).  These injuries are more likely to be sustained by the corporation that is infiltrated or its competitors.
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. . in the conduct of the enterprise's affairs through a pattern of racketeering activity" — is not defined in the statute and has been subject to differing interpretations by the courts.
Every jurisdiction requires that the predicate violations (e.g., the acts of mail/wire fraud) be connected with affairs of the enterprise in some fashion; the courts differ, however, with respect to the degree of interrelationship required. The source of contention is the requirement that the pattern of racketeering be related not only to the enterprise, but to the conduct of the affairs of the enterprise.
Several courts have stated that the participation in the conduct of the enterprise requires some involvement by the defendant in the operation or management of the RICO enterprise. [E.g., Bennett v. Berg (8th Cir. 1983) 710 F.2d 1361 (en banc)]. Using this approach, a California court has held that mere use of the defendant's premises to make fraudulent loans is not sufficient participation in the affairs of the enterprise; a plaintiff must allege defendant's conscious participation or agreement to participate. rAllinaton v. Carpenter (CD. Cal. 1985) 619 F.Supp. 474.]
However, another court found the requisite connection with the enterprise exists if the predicate offenses are related to the
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activities of the enterprise or had an effect on the enterprise's affairs, rvirden v. Graphics One (CD. Cal. 1986) 623 F.Supp. 1417 (D. Ore.) 611 F.Supp. 1465.] Perhaps as a middle ground, other courts have required that the defendant's position in the enterprise facilitated his racketeering acts and that the racketeering acts had some effect on the enterprise. fUnited States v. Ellison (8th Cir. 1986) 793 F.2d 942.]
Once a connection between the racketeering and the enterprise has been shown, a few courts require an additional showing that the racketeering activity benefited or advanced the affairs of the enterprise. rBank of America v. Touche Ross & Co. (11th Cir. 1986) 782 F.2d 966; United States v. Erwin (5th Cir. 1985) 793 F.2d 656.] Other courts have found this to be an unduly restrictive reading. rU.S. v. Welch (5th Cir. 1981) 656 F.2d 1039; Acampora v. Boise Cascade Corp. (D.N.J. 1986) 635 F.Supp. 66.]
Section 1962(c) also requires that the wrongdoers be "employed by or associated with" the enterprise. In the criminal context, minimal association with the operation of the affairs of the enterprise will suffice since the statute reaches those who perform prohibited acts "indirectly" as well as directly. [See United States v. Martino (6th Cir.1981) 648 F.2d 367; United States v. Martin (10th Cir. 1979) 611 F.2d 801.] In the civil arena, the degree of association necessary will be affected by the requirement
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that plaintiff prove that injuries were suffered "by reason of" a §1962 violation. Although unlawful conduct which is only distantly and indirectly related to the affairs of the charged enterprise may result in criminal liability, injured parties will experience difficulty in proving causation when alleged racketeering is substantially removed from the center of a fraudulent plan.
d.  An Enterprise Which is in or Affects Interstate Commerce
(1) "Enterprise"
The "enterprise" concept of the RICO statute provides the conduit between the state or federal law violations and treble damage recovery and is thus at the heart of a civil RICO claim. rUnited States v. Anderson (8th Cir. 1980) 626 F.2d 1358; United States v. Bennv (N.D. Cal. 1983) 559 F.Supp. 264.] Section 1961(4) describes "enterprise" as including "any individual, partnership, corporation, association or other legal entity, and any union or group of individuals associated in fact although not a legal entity." The statutory list is illustrative rather than exhaustive and has been held to encompass the following: a group of corporations rUnited States v. Huber (2nd Cir. 1979) 603 F.2d 387, 394]; individuals acting in concert with corporations [Hellenic Lines v. O'Hearn (S.D. N.Y. 1981) 523 F.Supp. 244, 247]; a sole
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proprietorship rUnited States v. Benny, supra, 559 F.Supp. 264]; and an association of individuals rUnited States v. Elliott (5th Cir. 1978) 571 F.2d 880.]
The essence of the enterprise concept is the existence of some structure beyond that which is inherent in the acts of racketeering. rUnited States v. Turkette (1981) 452 U.S. 576.] Where a legal entity such as a corporation is involved, identification of the enterprise is not difficult. But where plaintiff must rely upon allegations of an "association in fact," some evidence of continuity and structure among those alleged to be associated must be demonstrated.
The Supreme Court has described the attributes an association of persons must have in order to qualify as an "enterprise":
The enterprise is ... a group of persons associated together for a common purpose of engaging in a course of conduct. . . . [The enterprise] is proved by evidence of an ongoing organization, formal or informal, and by evidence that the various associates function as a continuing unit.  [452 U.S. at 583.]
Despite this guidance, the lower courts have struggled with the
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question of whether the enterprise must be an ongoing association separate from the pattern of racketeering activity, or whether the pattern of activity alone is enough to establish the existence of an " enterprise * .
Several cases have allowed the pattern of racketeering activity alone to establish the " enterprise" requirement and do not require proof of an ongoing, separate association apart from the pattern of racketeering activity. [See, e.g., Moss v. Morgan Stanley. Inc. (2d Cir. 1983) 719 F.2d 5.] However, the Ninth Circuit seems to require a separate association distinct from the pattern of racketeering activity. The court approved a jury instruction which required "a showing of some sort of a structured organization conducting its affairs through some type of racketeering activity.'' rUnited States v. Washington (9th Cir. 1986) 782 F.2d 807.]
As to when an individual may be found to be an enterprise, United States v. Benny. supra, 559 F.Supp. 264, said that "we cannot imagine how an individual could constitute an enterprise, except through an unincorporated but ongoing, coherent plan of action which had a discrete, articulable goal." (Id. at 271.) The court in Benny held that a person engaging in real estate business as a sole proprietorship met that test.
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Although the existence of an enterprise is a conceptually distinct element of RICO, proof of an enterprise based on an "association in fact" may in some cases coalesce with proof of the pattern of racketeering activity. rUnited States v. Turkette, supra, 452 U.S. 576, 583.]
Prior to 1981, some controversy arose among the circuits concerning whether RICO applied only to legitimate enterprises which were being infiltrated or operated through illegal acts, or whether it applied as well to enterprises which were wholly illicit. [The Ninth Circuit had adopted the latter view in United States v. Rone (1979) 598 F.2d 564.] The controversy was resolved by the Supreme Court in United States v. Turkette, supra, 452 U.S. 576 which held that wholly illegitimate enterprises were covered. Although civil RICO suits seldom involve the activities of wholly illicit enterprises, Turkette is significant for civil RICO plaintiffs because it strongly suggests that the racketeering statute is to be applied liberally and in accordance with the plain meaning of the statutory language.
An important question is whether the "enterprise" must be separate from the "person" who commits the racketeering acts. The relevance of this issue is easily seen in situations where the racketeering acts are committed by employees of a corporation, and the corporation is alleged to be the enterprise affected.  If the
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corporation cannot be both the "person" committing the racketeering acts and the affected "enterprise", only the employees are proper defendants. Obviously, the elimination of the corporation as a defendant eliminates a potential deep-pocket and may make the collection of treble damages and attorney's fees less feasible.
In cases decided under section 1962(c), the courts have concluded that the "person" committing the RICO violations must be distinct from the "enterprise" that is conducted unlawfully. [E.g., Rae v. Union Bank (9th Cir. 1984) 725 F.2d 478, 481.] Courts have rejected attempts to allege an association in fact of an employer and employee is the enterprise and claim it is distinct from the employer itself. "These attempts at factual distinctions do not make any real difference since a corporation cannot operate except through its officers and agents." rMedallion Television Enterprises> Inc. v. SelectTV of California, Inc. (9th Cir. 1987) 833 F.2d 1360.]
(2) "In or Affects Interstate Commerce"
The requirement that the enterprise affect interstate commerce is the jurisdictional basis for the racketeering statute as well as a substantive element of the treble damages claim. The nexus between the enterprise and interstate commerce need not be great. rUnited States v. Rone, supra, 598 F.2d 564, 573.]  Purchase of
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supplies from outside the state, use of interstate telephone facilities, or interstate travel will fulfill the jurisdictional requirements. [See United States v. Altomare (4th Cir. 1980) 625 F.2d 5, 8; United States v. Mannino (2d Cir. 1980) 635 F.2d 110, 118.] Neither the racketeering acts themselves nor the conduct of each defendant need be shown to directly affect interstate commerce; only the enterprise must affect interstate commerce. Since almost any commercial entity, whether incorporated or not, is likely to have made use of long distance telephone wires or bought some office supply originating outside the state, either pleading or proving this element in a civil RICO suit should not be difficult.
e.  Plaintiffs Business or Property Has Been Injured
This final element of a civil RICO claim raises two closely connected issues which are currently the subject of dispute between courts which believe RICO must be given a liberal interpretation to effectuate its purpose and those which feel that, at least with respect to its civil provisions, it should be narrowly construed.
The first issue focuses on the kind of injury or damage the plaintiff must show. The second issue is the proximate cause standard implied by the phrase "by reason of."  (Both issues are
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sometimes cast as "standing" issues.)
(1) Competitive or Business Harm vs. Personal Pecuniary Loss
In drafting RICO, Congress fashioned the new anti-racketeering statute after those provisions that had proven effective in the field of antitrust. The language of § 1964(c) closely tracks the language of § 4 of the Clayton Act, which also contains a treble damage provision. RICO's civil provisions likewise incorporate the phrase "business or property" from § 4 of the Clayton Act. Cases interpreting this language in the antitrust context were divided as to their interpretation. Some courts interpreted the phrase in the literal disjunctive sense, recognizing two categories of injuries. Plaintiffs have standing to sue if they suffered an injury in either category. Other courts interpreted the phrase "business or property" as a term of art denoting only a competitive injury to a commercial enterprise or business. The issue was taken up by the Supreme Court in Reiter v. Sonotone Corporation (1979) 442 U.S. 330, an antitrust consumer class action for higher prices paid by the consumer as a result of a price fixing conspiracy. The lower court held that as a mere consumer, Reiter could claim no harm to a commercial enterprise or business, nor could she allege she had suffered a "competitive injury" in any sense.
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The Supreme Court rejected a line of cases limiting actions to only those who were injured commercially or competitively in their business, and permitted the action to proceed. Supporting its holding that plaintiff had suffered an injury to "property" within the meaning of § 4 of the Clayton Act, the court relied on Chattanooga Foundry & Pipe Works v. Atlanta (1906) 203 U.S. 390. In Chattanooga, the court found that the City of Atlanta had suffered an injury to property by being forced to pay higher prices for pipes used in its water system due to a supplier's Sherman Act violations. The court stated: "A man is injured in his property when his property is diminished." (Id. at 399.)
The "business or property" language of civil RICO should be as expansive as that interpretation of the Clayton Act. Nevertheless, Van Shaick v. Church of Scientology of California, Inc. (D. Mass. 1982) 535 F.Supp. 1125, and cases citing it, have chosen to ignore the holding of Reiter and limit RICO recovery to commercial losses. In Van Shaick. the plaintiff sued on behalf of herself and the class of persons who allegedly had been fraudulently induced to purchase books and courses for training in the doctrines of Scientology. Without discussing Reiter, the court dismissed the RICO cause of action relying on the holding of Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc. (1977) 429 U.S. 477, 489, a pre-Reiter decision, which held that the treble damage provision of the Clayton Act was available only to remedy an "injury" of the type
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antitrust laws were intended to prevent.
Nevertheless, the majority rule is that of the Seventh Circuit which has rejected the requirement of a competitive or commercial injury. rSchacht v. Brown (7th Cir. 1983) 711 F.2d 1343.] Schacht is significant not only because of its explicit holding but also because it provides a good discussion of the policies supporting the holding.
Although damages are not limited to commercial losses as a result of * competitive injury," the requirement that the injury be to "property" excludes compensation for nonpecuniary losses, such as emotional distress. [See Drake v. B. F. Goodrich Co. (6th Cir. 1986) 782 F.2d 638.]
(2) "Racketeering Injury"
Section 1964(c) allows for treble damages when an injury to business or property occurs "by reason of a violation of § 1962." Section 1962 prohibits the investing, acquiring, maintaining, or conducting of an enterprise through a pattern of racketeering. Some courts have restrictively construed this language to mean that the plaintiff must suffer injury by reason of a "racketeering enterprise injury." By this, the courts meant a showing of an injury different from the harm which resulted from violation of the
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predicate offenses. [See e.g.f Bankers Trust Co. v. Rhoades (2d Cir. 1984) 741 F.2d 511, 516-517.] The Supreme Court's recent decisions establish that proof of a special "racketeering injury" is not required, at least for claims under section 1962(c). rSedima, S.P.R.L. v. Imrex Co., Inc., supra, 473 U.S. 479; American Nat'l. Bank & Trust Co. v. Haroco, supra, 473 U.S. 606.]
In Sedima, the court stated that commission of the predicate acts of racketeering activity in connection with an enterprise is "the essence of the violation" under § 1962(c). [473 U.S. at 497.] Courts still require an injury proximately caused by the RICO violation. rRoeder v. Alpha Industries, Inc. (1st Cir. 1987) 814 F.2d 22.] Some courts seem to require that the plaintiffs be the direct target of the underlying predicate acts and be injured by them, rInternational Data Bank, Ltd. v. Zepkin (4th Cir. 1987) 812 F.2d 149.] Others reject this requirement. rRoeder v. Alpha Industries, Inc. (1st Cir. 1987) 814 F.2d 22.] Some cases have excluded from the pattern of racketeering activity any activity directed at or causing injuries to people other than the plaintiff. rzerman v. E.F. Hutton & Co., Inc. (S.D.N.Y. 1986) 628 F.Supp. 1509.] However, two circuits have rejected this approach, following the rule that a person injured by one act in a pattern may raise all of the acts in the pattern as a basis for the claim. fTown of Kearnv v. Hudson Meadows Urban Renewal Corp. (3d Cir. 1987) 829 F.2d 1263; Marshall & Illslev Trust Co. v. Pate (7th Cir.
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1987) 819 F.2d 806.]
The Supreme Court decided Sedima and Haroco under section 1962(c). Some courts have decided that the "essence" of claims under 1962(a) and 1962(b) is not the racketeering activity itself but the investment of income from such activity in an enterprise, and proximate cause requires proof of an injury caused by the investment, not the underlying racketeering acts. [See Huntsman-Christensen Corp. v. Entrada Industries, Inc. (D.Utah 1986) 639 F.Supp. 733.]
Other courts have reached the opposite result, stating that proximate cause exists because "the victim's loss is necessarily linked to the enterprise's gain." Haroco, Inc. v. American National Bank & Trust Co.. No. 83 C 1618 (N.D. 111. July 7, 1986) (on remand from 7th Cir.).
3.   Additional Issues
a.  Requirement of Connection with Organized Crime
An organized crime nexus is not required. rSedima. S.P.R.L. v. Imrex Co., Inc., supra, 473 U.S. 479.]
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b. Venue
RICO's venue provision is broader than the general federal civil venue statute, which provides for venue where all the defendants reside or where the claim arose. [28 U.S.C. § 1391(b).]
18 U.S.C. § 1965 provides for venue of civil RICO actions as follows:
(a) any civil action . . . may be instituted in the district court of the United States for any district in which such person resides, is found, has an agent, or transacts his affairs.
Section 1965(a) 's venue language was modeled after §§ 4 and 12 of the Clayton Act, which are codified as 15 U.S.C. §§ 15, 22. [See Farmers Bank of Delaware v. Bell Mortgage Corporation (D. Del. 1978) 452 F.Supp. 1278.]
RICO's venue provisions provide a wide latitude to plaintiff to bring suit in any district where defendant is engaged in ongoing activities, even though defendant does not reside there and the claim did not arise there. [See generally King v. Vesco (N.D. Cal. 1972) 342 F.Supp. 120.] The RICO venue provision, like those in the Clayton Act, appear to vest exclusive jurisdiction in the
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federal courts.
In California both state and federal courts have found concurrent state jurisdiction over civil RICO claims. rContemporary Services Corp. v. Universal City Studios, Inc. (CD. Cal. 1987) 655 F.Supp. 885; Cianci v. Superior Court (1985) 40 Cal.3d 903, 221 Cal.Rptr. 575.] Other state and federal courts are split over whether state courts have concurrent jurisdiction over federal civil RICO claims.
c.  Statute of Limitations
The Supreme Court has held that a four year statute of limitations applies to civil RICO actions. rAgency Holding Corp. v. Mallev-Duff & Associates, Inc. (1987) 483 U.S. 143.] However, the court did not decide the appropriate time of accrual for a RICO claim. Id. The Ninth Circuit applies the "general federal rule" governing accrual of claims absent tolling, the statute runs from the date the plaintiff knew, or had reason to know "of the injury which is the basis of the action." rState Farm Mutual Automobile Ins. Co. v. Ammann (9th Cir. 1987) 828 F.2d 4.] The vast majority of courts apply this rule. [E.g., La Porte Construction Co., Inc. v. Bavshore Nat. Bank of La Porte, Texas (5th Cir. 1986) 805 F.2d 1254.]
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As for tolling, the RICO cases apply the same rule as other fraud cases, which toll the statute for active concealment but otherwise require due diligence on the part of the plaintiff. rIngram Corp. v. J. Rav McDermott & Co. Inc. (E.D. La. 1980) 495 F.Supp. 1321, rev'd. on other grounds, 698 F.2d 1295 (5th Cir. 1983).] Courts have permitted RICO claims to relate back to the date of filing the original complaint if the RICO claims arise from the same facts alleged in the original complaint. fin re Olvmpia Brewing Co. Securities Litigation (N.D. 111. 1985) 612 F.Supp. 1370.]
d.  Burden of Proof
The Ninth Circuit has held that the "preponderance of the evidence" is the proper standard of proof. rwilcox v. First Interstate Bank of Oregon (9th Cir. 1987) 815 F.2d 522.] Dicta in a recent Supreme Court case also suggests that "preponderance of the evidence" is the proper standard. rSedima, S.P.R.L. v. Imrex Co., Inc., supra. 473 U.S. 479.] In that case, Justice White stated:
We are not at all convinced that the predicate acts must be established beyond a reasonable doubt in a proceeding under § 1964(c). In a number of settings, conduct that can be punished
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as criminal only upon proof beyond a reasonable doubt will support civil sanctions under a preponderance standard. . . . There is no indication that Congress sought to depart from this general principle here. . . . Id. at 491.
e.
Jury Trial
In NSC International Corporation v. Ryan (N.D. 111. 1981) 531 F.Supp. 362, the court was faced with the issue of whether a jury trial was required on demand in an action brought under § 1964(c). The court concluded that since the civil provisions of RICO were analogous to an action in tort, the 7th Amendment required a jury trial on demand.
f.
Equitable Relief
The Ninth Circuit has held that private RICO plaintiffs have no right to injunctive relief. rReligious Technology Center v. Wollersheim (9th Cir. 1986) 796 F.2d 1076.] However, other circuits have found equitable relief to be available in a RICO action. [E.g., Mishkin v. Kennev & Branisel, Inc, 609 F.Supp. 1254 (S.D.N.Y.), aff'd., 779 F.2d 35 (2d Cir. 1985).]
V-181
g.  Pleading
Great care and specificity is required in pleading a civil RICO claim. Important in this respect are the following pleading guidelines:
1.
Each element of the RICO claim should be specifically
alleged in the complaint. The practitioner should guard
against blurring the separate elements of "person,"
"enterprise," and "racketeering activity" and should be
mindful of the requirement to plead the functional
interrelationship of these elements required by the statute.
(I.e., the "person" must conduct the entire "enterprise"
through "racketeering.")
2. Since the RICO violation is likely to be predicated on fraud, the complaint must satisfy the requirements of F.R.C.P. 9(b) which provides that "in all averments of fraud . . . circumstances constituting fraud shall be stated with particularity." The allegations must set forth specific acts and specify by whom and in what manner they were perpetrated. To be safe, apply Rule 9(b) in the pleading of all aspects of the RICO claim.
3. Since courts are still grappling with the interpretation of each element and what must be shown to prove them, it may
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be advisable to plead the elements in the conclusory language of the statute as well as set forth the specific facts which establish the element. The following/ although not put forth as a "model" pleading, is offered to give some idea of how conclusory and specific pleadings might be mixed to maximize chances of surviving a motion to dismiss:
• • •
21. Defendants formed an enterprise or association in fact for the common purpose of conducting a foreclosure counseling service to be used among other things to defraud plaintiff and others, and functioned as a unit for that purpose. Defendants conducted the affairs of the foreclosure counseling enterprise, which enterprise affected interstate commerce, through a pattern of racketeering activity in that each defendant committed, either directly or indirectly, or conspired to commit, two or more acts of mail fraud.
22. Defendants committed or conspired to commit two or more acts of mail fraud by repeatedly using the mails to further the scheme to defraud plaintiff and others of their title, which fraudulent scheme consisted in particular of the acts set forth in the allegations
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contained in paragraphs 
 above,    which are
incorporated herein by reference. [Assume a fraud or breach of fiduciary duty claim already alleged in the complaint. ] Defendant' s use of the mails included sending and receiving loan documents and recorded deeds through the mails . • . (etc.)
23. By reason of the foregoing, plaintiffs have been injured in their property in that they have lost title to their home and . • • (etc.)
V-184
VI.  SPECIAL ISSUES
A.  Attorney's Fees
Generally, attorney's fees may be awarded only when their recovery is authorized by a specific statute or by an agreement between the parties. [See Code of Civ. Proc. § 1021; Gray v. Don Miller & Assoc, Inc. (1984) 35 Cal.3d 498, 505; 198 Cal.Rptr. 551; Bauouess v. Paine (1978) 22 Cal.3d 626, 634; 150 Cal.Rptr. 461.] A homeowner embroiled in foreclosure litigation may obtain attorney's fees on a variety of statutory, common law, and contractual bases.
1.   Contractual Provision for Attorney's Fees
The note and trust deed usually provide for attorney's fees and costs for the protection and enforcement of the security interest and underlying obligation. Although the attorney's fee provision may be written to favor only the beneficiary, Civil Code § 1717(a) provides that the prevailing party is entitled to attorney's fees. An attorney's fee provision may not be restricted to only certain types of actions (e.g., payment of money) unless the parties were represented by counsel during the negotiation of the contract.  [See Civ. Code § 1717(a).]
Civil Code § 1717 applies only to actions. Therefore, an attorney's fee provision allowing the beneficiary to obtain advice
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concerning the protection of the security is not made reciprocal by Civil Code § 1717. (See chapter I, section e, supra, for discussion of attorney's fees in relation to trust deeds and foreclosure•)
2.
Statutes
Apart from the right to attorney's fees based on the contract, a variety of statutes specifically provides for awards of attorney's fees. The following list is illustrative and not exclusive:
The Unruh Act (Civ. Code § 1811.1).
Home Equity Sales Contracts (Civ. Code § 1695.7).
Mortgage Foreclosure Consultants (Civ. Code § 2945.6).
Contractors License Law, where "contract for work of
improvement" is induced by falsity or fraud (Bus. & Prof.
Code § 7160).
Cartwright Act (Bus. & Prof. Code § 16750).
Racketeer Influenced and Corrupt Organizations Act [18
U.S.C.§ 1964(c)].
Truth-in-Lending [15 U.S.C. S 1640(a)(3)].
3.
Tort Recovery
If a person's tortious conduct causes another to incur attorney's fees against a third party, the tortfeasor is liable for
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the attorney's fees. [See Prentice v. North American Title Guar. Corp. (1963) 59 Cal.2d 618, 620; 30 Cal.Rptr. 821.] This rule applies regardless of whether the injured party voluntarily sues or defends, or is required to sue or defend, in an action to protect the injured party's interests harmed by the tortious conduct. (See Gray v. Don Miller & Assoc, Inc., supra, 35 Cal.3d 498, 507-08.) No exceptional circumstances need to be shown to justify recovery. (Id. at 508-09.) In theory, the victim of the tort is allowed attorney's fees as part of the victim's damages for the injury sustained. [See Prentice v. North American Title Guar. Corp., supra, 59 Cal.2d at 620-21.]
In Prentice, the negligence of the escrow holder caused plaintiffs to sue the purchaser and the first trust deed holder to quiet title on the purchaser's property. The court held that the escrow holder was required to pay Prentice the cost of the attorney's fees in the quiet title action. rid, at 621; accord, Earp v. Nobmann (1981) 122 Cal.App.3d 270, 293-94, 175 Cal.Rptr. 767; see also Howard v. Schaniel (1980) 113 Cal.App.3d 256, 266-67, 169 Cal.Rptr. 678.]
Moreover, if a plaintiff is required to bring an action to recover damages for breach of contract resulting from the defendant's tortious breach of the covenant of good faith and fair dealing, the plaintiff can recover attorney's fees incurred in prosecuting the breach of contract cause of action as an element of damages in the tort cause of action, rBrandt v. Superior Court
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(1985) 37 Cal.3d 813; 210 Cal.Rptr. 211.]
4.   "Widespread Benefits"
In any action which may bring about substantial benefits for the public or large classes of people, the applicability of 1) the private attorney general theory as codified in Code of Civil Procedure § 1021.5; 2) the substantial benefits theory; or 3) the common fund theory should be considered.
a.
Private Attorney General Theory
Code of Civil Procedure § 1021.5 requires a showing that a "significant benefit" from the enforcement of an important public right has been "conferred on the general public or a large class of persons" so that "the necessity and financial burden of private enforcement" justify an attorney's fee award. The statute also requires a showing that the interests of justice would not be served if the fees were paid out of the recovery. The importance of the public right vindicated is determined by an assessment of its relationship to "fundamental legislative goals." [Woodland Hills Residents Assn., Inc. v. Citv Council (1979) 23 Cal.3d 917, 936; 154 Cal.Rptr. 503.]
b.
Common Fund
The common fund theory applies when the plaintiff's action
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preserves or creates a fund which benefits plaintiff and others and from which fees can be recovered. [See Serrano v. Priest (1977) 20 Cal.3d 25, 35; 141 Cal.Rptr. 315.]
c.   Substantial Benefits
Attorney's fees under the substantial benefits theory are available when the action results in substantial pecuniary or nonpecuniary benefits. rSerrano v. Priest, supra. 20 Cal.3d 25, 38 • ] It rests on the principle that those receiving the benefits should share in the costs of obtaining those benefits. [Woodland Hills Residents Assn. v. City Council. supra, 23 Cal.3d 917, 943-45.]
B.  Alter Ego Doctrine
1.  When Alter Ego Applies
Unscrupulous businessmen often use incorporation to insulate themselves from the consequences of their own fraud. The doctrine of alter ego has developed to defeat the normal rule of law that the corporation shields its owners or shareholders from liability for its obligations. The doctrine usually is invoked in litigation to "pierce the corporate shield" and hold individual owners, officers, or shareholders personally liable.
The alter ego doctrine has particular importance in cases
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involving real property fraud or foreclosure schemes. Often the perpetrating corporations have many victims and few assets. Consequently, many judgments or one large judgment will prompt the corporation to file bankruptcy in order to escape its obligations.
To effectively use the alter ego doctrine, it is essential to follow the profits of the corporation to the pockets of the principals or to another corporation owned by the same principals. From the outset of litigation, the victim's attorney should keep in mind the possibility of the corporation's insolvency at the time a judgment is obtained. Evidence should be gathered and the necessary allegations made in the complaint to show that the corporation is a sham, the alter ego doctrine should be applied, and the responsible individuals held personally liable for their wrongs. On the motion of the plaintiff, a judgment can be amended even after trial, to include the name of an alter ego corporation as an additional judgment debtor. rSchoenbera v. Romike Properties (1967) 251 Cal.App.2d 154, 165-68; 59 Cal.Rptr. 359; Thompson v. L. C. Ronev & Co. (1952) 112 Cal.App.2d 420, 425-30; 246 P.2d 1017.]
2.   Elements of Alter Ego
The alter ego doctrine provides that when a corporation is used by an individual or individuals to commit a fraud or to accomplish a wrongful or inequitable purpose, the court can disregard the corporate entity and the financial shield it
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provides, and treat the acts as if done by the individuals themselves. [See Witkin, Summary of California Law (1974) Corporations, § 5 et sea., at p. 4317.] The conditions under which the alter ego doctrine will be applied vary according to the circumstances of each case. But two requirements must be met for the corporate entity to be disregarded:
(1) there must be such a unity of interest and ownership that the separate personalities of the corporation and the individual have ceased to exist; and
(2) an inequitable result will follow if the acts are treated as those of the corporation alone, rAutomotive Etc. De California v. Resnick (1957) 47 Cal.2d 792, 796; 306 P.2d 1; Minifie v. Rowlev (1921) 187 Cal. 481, 487; 202 P. 673.].
Thus, the general alter ego rule provides:
Before a corporation's acts and obligations can be legally recognized as those of a particular person, and vice versa, it must be made to appear that the corporation is not only influenced and governed by that person, but that there is such a unity of interest and ownership that the individuality, or separateness, of such person and corporation has ceased and that the facts are such that the adherence to the fiction of the
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separate existence of the corporation would, under the particular circumstances, sanction a fraud or promote injustice. rTalbot v. Fresno-Pacific Corp. (1960) 181 Cal.App.2d 425, 431; 5 Cal.Rptr. 361; 5 Cal,.Rptr. 361.]
3.   Pleading Alter Ego
A bare conclusory allegation in the complaint that the corporation is the alter ego of the individual defendant is not sufficient rvasev v. California Dance Co. (1977) 70 Cal.App.3d 742, 749; 139 Cal.Rptr. 72], nor is the mere allegation that the individual owns all the stock in the corporation and controls and manages the corporation. rMeadows v. Emett & Chandler (1950) 99 Cal.App.2d 496, 498; 222 P.2d 145; Norins Realty Co. v. Consol. A. & T. G. Co. (1947) 80 Cal.App.2d 879, 883; 182 P.2d 593.] In order to prevail in a cause of action against an individual, on an alter ego theory, the plaintiff must:
. . plead and prove such a unity of interest and ownership that the separate personalities of the corporation and the individual do not exist and that an inequity will result if the corporate entity is treated as the sole actor. Vasev v. California Dance Co., supra, 70 Cal.App.2d 742, 749.
Consequently, facts must be alleged that show both elements. The facts that can be alleged in the appropriate situation to
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sufficiently plead the alter ego doctrine are summarized in the case of rArnold v. Browne (1972) 27 Cal.App.3d 886, 394-95; 103 Cal.Rptr. 775; cy.sapp. on other grounds, Revnoldo Metals Co. v. Alperson (1979) 25 Cal.3d 124.]
4.  Evidence of Alter Ego
Actual fraud need not be shown for the alter ego doctrine to apply. A showing that its application is necessary to prevent an inequitable result is sufficient. rMinifie v. Rowley, supra, 187 Cal. 481, 488; United States Fire Ins. Co. v. National Union Fire Ins. Co. (1980) 107 Cal.App.3d 456, 472; 165 Cal.Rptr. 726.] Still, bad faith must be found in one form or another to justify the application of the alter ego doctrine in a particular case. Associated Vendors, Inc. v. Oakland Meat Co. (1962) 210 Cal.App.2d 825, 838; 26 Cal.Rptr. 806; Pearl v. Share (1971) 17 Cal.App.3d 806; 95 Cal.Rptr, 157.]
In determining whether the two requirements of the alter ego doctrine have been met, the court may consider a variety of factors, including:
• • . commingling of funds and other assets, failure to segregate funds of the separate entities, and the unauthorized diversion of corporate funds or assets to other than corporate uses; the treatment by an individual of the assets of the corporation as his own; the failure
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to obtain authority to issue or subscribe to stock; the holding out by an individual that he is personally liable for the debts of the corporation; the failure to maintain minutes or adequate corporate records and the confusion of the records of the separate entities; the identical equitable ownership in the two entities; the identification of the equitable owners thereof with the domination and control of the two entities; identification of the directors and officers of the two entities in the responsible supervision and management; the failure to adequately capitalize a corporation; the absence of corporate assets, and undercapitalization; the use of a corporation as a mere shell, instrumentality or conduit for a single venture or the business of an individual or another corporation; the concealment and misrepresentation of the identity of the responsible ownership, management and financial interest or concealment of personal business activities; the disregard of legal formalities and the failure to maintain arm's length relationships among related entities; the use of the corporate entity to procure labor, services or merchandise for another person or entity; the diversion of assets from a corporation by or to a stockholder or other person or entity, to the detriment of creditors, or the manipulation of assets and liabilities between entities so as to concentrate the assets in one and the liabilities in another; the
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contracting with another with intent to avoid performance by use of a corporation as a subterfuge of illegal transactions; and the formation and use of a corporation to transfer to it the existing liability of another person or entity. Associated Vendors, Inc. v. Oakland Meat Co.. supra, 210 Cal.App.2d 825, 838-40.
ii [See Arnold v. Browne, supra, 27 Cal.App.3d 386, 394-95.]
C.   Special Statute of Limitations Issues
1.   Conspiracy  (Last  Overt  Action  Doctrine!  and Commission of Continuing Wrong
Fraud is the most frequently pleaded cause of action in foreclosure cases. The statute of limitations contained in Code of Civil Procedure § 338 subd. 4 is three years. Frequently the victim of a fraudulent loan or credit transaction does not seek legal help within three years of when the fraud was committed.
1.  The cases of First Western Bank and Trust Co. v. Bookasta (1968) 267 Cal.App.2d 910, 912-13; 73 Cal.Rptr. 567 and United States v. Healthwin-Midtown Hospital and Rehabilitation Center, Inc. (CD. Cal. 1981) 511 F.Supp. 416, 418-19, aff'd. 685 F.2d 448 contain a listing of facts considered in determining whether the corporate veil should be pierced. Associated Vendors Inc. v. Oakland Meat Co., supra, 210 Cal.App.2d 825, 838-40 contains the listing of factors set forth in Arnold v. Browne, supra, but after the listing of each factor there is a string of cites to cases that discuss that factor with respect to the application of the alter ego doctrine.
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The statute of limitations is not a bar if the fraud involved a conspiracy and the "last overt act" pursuant to the conspiracy was committed within three years of filing of the fraud complaint. rSchessler v. Keck (1954) 125 Cal.App.2d 827, 832-33; 27 P.2d 588.]. The elements, particulars and circumstances of the conspiracy as well as when the last overt act in the furtherance of the conspiracy took place must be specifically alleged. [Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 789; 157 Cal.Rptr. 392; Schessler v. Keck, supra, 125 Cal.App.2d 827, 833.] Great detail is not necessary to plead conspiracy. The courts recognize that, because of the clandestine nature of conspiracy, its existence must often be inferred from the defendants' acts, relationship and interests and the circumstances suggestive of concerted action. [Schessler (1954) 125 Cal.App.2d 833; Wvatt v. Union Mortgage Co. (1979) 24 Cal.3d 785; Chicago Title Insurance Co. v. Great Western Financial Corp. (1968) 69 Cal.2d 305; 70 Cal.Rptr. 849.]
All that is necessary to prove civil conspiracy is a showing that two or more persons agree to perform a wrongful act regardless of whether they commit the wrongful act themselves. rWvatt v. Union Mortgage Co., supra, 24 Cal.3d 773, 784; Unruh v. Truck Insurance Exchange (1972) 7 Cal.3d 616, 631; 102 Cal.Rptr. 815.]. Further, tacit consent as well as express consent, agreement or approval is sufficient to find a person liable as a co-conspirator. rWvatt v. Union Mortgage Co. supra, 24 Cal.3d 773, 785; Holder v. Home Saving and Loan Assn. (1968) 267 Cal.App.2d 91, 108; 72
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Cal.Rptr. 704.]
In alleging conspiracy in the complaint, the plaintiff should specifically set forth:
(1) the fact that the defendants agreed to perform a wrongful act;
(2) the nature and particulars of the agreement or preconceived plan to commit the wrongful act (s);
(3) the nature and particulars of all the wrongful acts committed or concerted action taken in the furtherance of the conspiracy; and
(4) the nature, particulars and date of the last overt act in the furtherance of the conspiracy.
Where the statute of limitations is a problem, the nature and date of the "last overt act" should be alleged with particular clarity, so that it is plain on the face of the complaint that the "last overt act" occurred within three years of the filing of the complaint•
In the seminal case of Wvatt v. Union Mortgage Co., supra, 24 Cal.3d 773, 786, the Supreme Court invoked the "last overt act" doctrine in a conspiracy case involving two loan transactions. The complaint had been filed more than six years after the execution
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of the first loan agreement and more than three years after the execution of the second loan agreement. The court found that the "last overt act" in the conspiracy to defraud the plaintiffs had been the defendants' collection of the final payment on the second loan just prior to the filing of the complaint. The court concluded that the statute of limitations had not run on the fraud action.  [Id.]
The Wvatt court noted that the general purpose of a statute of limitations was "to protect persons against the burden of having to defend against stale claims." rid, at 787.] The court explained why the general principle did not apply in conspiracy cases:
So long as a person continues to commit wrongful acts in the furtherance of a conspiracy to harm another, he. can neither claim unfair prejudice at the filing of a claim against him nor disturbance of any justifiable repose built upon the passage of time.  Id.
The court also concluded that the application of the "last overt act" allowed for an equitable disposition of the case:
The situation of the respondents, on the other hand, demonstrates the equities served by the "last overt act" doctrine in cases where the fraud is of a continuing nature.  There was substantial evidence that appellants
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were involved in perfecting a scheme whose purpose was to trap respondents on a financial ' treadmill' from which they could not escape. Once trapped by the unexpected large balloon payment due at the end of the first loan, the respondents found themselves forced to refinance the loan much as appellants planned. . . . This permitted the repetitive collection of brokerage fees and late charges from respondents, depleting their resources and moving foreclosure even closer.  Id. at 788.
The Supreme Court concluded by holding that:
When, as here, the underlying fraud is a continuing wrong, a convincing rationale exists for delaying the running of the statute of limitations. Just as the statute of limitations does not run against an action based on fraud so long as the fraud remains concealed, so ought the statute be tolled even after the fraud is discovered. for so long as the sheer economic duress or undue influence embedded in the fraud continues to hold the victim in place. Id. (Emphasis in original.)
The equities served by applying the "last overt act" doctrine in conspiracy cases arguably exist with equal force in cases where
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the continuing fraud is committed by one person acting alone.-' The Wvatt court specifically left open the question of whether the "last overt act" doctrine should be applied in continuing fraud cases involving one person.  [Id. at 788, n. 5.]
This very issue was decided by the United States Supreme Court in the case of Havens Realty Corp. v. Coleman (1982) 455 U.S. 363. Three individuals and an organization brought an action against the owner of an apartment complex, Havens Realty, alleging that its racial steering practices violated the Fair Housing Act. Section 812(a) of the Act provides for a 180-day statute of limitations for filing suit. The plaintiffs offered evidence of several violations of the act which evidenced a continuing unlawful practice on the part of the defendants. The defendants asserted that all but the last act of alleged discrimination were barred by the 180-day statute of limitations period.
The Supreme Court disagreed. The court noted, agreeing with the Wvatt court's statement, that the statute of limitations' purpose "to keep stale claims out of court" did not apply when the challenged violation is a continuing one. [Id. at 1125.] The court further stated that a wooden application of the 180-day
2.  Most types of fraud related to foreclosure involve a conspiracy between two or more persons.  The exception may be found in some equity purchase cases. But just because the victim only talks with one person, it should not be assumed that there is not another person, behind the scene, acting in collusion with the person actually misleading the victim.
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statute of limitations would undermine the broad remedial intent of Congress embodied in the Fair Housing Act.
Based on the foregoing reasoning, the Supreme Court concluded:
. . . [T]hat where a plaintiff, pursuant to the Fair Housing Act, challenges not just one incident of conduct violative of the Act, but an unlawful practice that continues into the limitation period, the complaint is timely when it is filed within 180 days of the last asserted occurrence of that practice.-'  rid. 1
3. There is a similar remedial intent in much of the recent legislation passed to keep people from losing their homes through various fraudulent schemes.  See Civ. Code §§ 2945 et sea., and Civ. Code §§ 1695 et sea.  Without question the legislative purpose supporting these remedial pieces of legislation would be undermined by a wooden application of a statute of limitations which allowed the perpetrators of fraud to escape liability.
4. It should be noted that the Havens court declined to apply the "continuing violation1' theory in one instance. Plaintiffs Coleman and Willis were housing "testors" and alleged violation of their § 804(d) right to truthful housing information.  As Willis was white and given correct information as to the availability of apartments, he had no standing to sue as a "testor." Coleman, a black "testor," was found to have standing to assert a direct injury as a result of four instances where he was given incorrect information.  But the four instances were outside the 180-day statute of limitations period.  Cole, the third individual plaintiff, was a black man who sought to rent an apartment but was turned down because of his race.  But the discriminatory incident with respect to Cole happened within the 180-day statute of limitations period.  However, the court would not apply the "continuing violation" theory as to Coleman (the black "testor1') because it considered the four acts of false information to be "isolated instances," and Coleman did not have standing to protest the incident of racial steering involving Cole, which occurred within the statute of limitations period.
On the other hand, the court reached the opposite result with respect to the organizational and individual plaintiffs'
VI-17
Arguably, the result should be no different in the case of homeowners defrauded by an unlawful and continuing practice that continues into the limitation period. But the Havens court required that to assert the "continuing violation" theory challenging a pattern of unlawful activity, the plaintiff must have standing to challenge the last occurrence which falls within the statute of limitations period. This would not be a problem in the treadmill loan situation described in Wvatt, supra, where the last violation occurred within the statute of limitations period.
Even where the last unlawful act against the plaintiff was committed beyond the statute of limitations, the statute of limitations may not bar an unfair competition action (Bus. and Prof. Code §§ 17200 et sea.) on behalf of the victimized plaintiff and the general public. The complaint must allege specific instances in the continuing violation pattern which involve other victims but which occurred within the statute of limitations. An individual has standing to assert such claims on behalf of other victims in the general public under Business and Professions Code §§ 17200 et seq. Arguably, the injury caused to individual victims and to the individual plaintiff, as part of the general public, are
claim that defendants' steering practices deprived them of the benefits that resulted from living in an integrated community. When the plaintiffs asserted this concept of "neighborhood standing" and challenged the defendants1 continuing practice of racial steering, which continued into the limitation period, the complaint was considered to be timely when it was filed within 180 days of the last asserted occurrence of the practice.
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identical. Consequently, the plaintiff should be able to bootstrap the benefit of the "continuing violation" theory to assert the otherwise time-barred claim. (See footnote 3, supra, for discussion of when a "continuing violation" theory applies.)
2.   Delayed Discovery
a.   General Rule of Accrual of Actions
A statute of limitations usually begins to run from the commission of the wrongful act giving rise to the cause of action. (Code of Civ. Proc. § 312.) In cases such as fraud, this general rule has developed several exceptions. Specifically, the cause of action for fraud and mistake is not deemed to accrue "until the discovery, by the aggrieved party of the facts constituting the fraud or mistake." Code of Civ. Proc. § 334, subd. 4, (emphasis added). [See 3 Witkin, California Procedure (3rd Ed.) Actions, § 355, at p. 383f § 484-456 at pp. 484-487.]
5. A court action should be filed as soon after discovery as possible, because the defendant can raise the defense of laches in an attempt to defeat plaintiff's claim for equitable relief.
6.  Statute of limitations provisions for other causes of action do not include a statement that the cause of action accrues only after discovery.  Nevertheless, there is a similar judicially created "discovery exception" to the general accrual rule.  [See Witkin, California Procedure (3rd Ed.) Actions, § 355, at p. 356 and § 379 at pp. 407-409 (examples) and § 469, at p. 489-500 (breach of fiduciary duty); Arthur v. Davis (1981) 126 Cal.App.3d 684, 691-92 (slander of title).]
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b.   "Delayed Discovery" in Fraudulent Real Estate Transactions
Arthur v. Davis (1981) 126 Cal.App.3d 684, 690-92; 178 Cal.Rptr. 920, illustrates the "delayed discovery" exception to the general rule. In May 1969, Davis, a licensed real estate broker, advanced the Arthurs $1,600 toward their down payment on a house, enabling escrow to close on the house sale. About a month later Davis requested that the Arthurs sign a piece of paper. It was never explained to the Arthurs that the paper was a grant deed. Mr. Arthur thought the bank form he signed was a guarantee of security for the $1,600 loan and neither he nor Mrs. Arthur ever intended to transfer any title or interest in the property to Davis. During the next several years the Arthurs occupied the property, made all the mortgage payments, and handled all the repairs and maintenance of the property.
In December 1973, Davis contacted the Arthurs, asserted that he was the owner of the property, and requested that rent payments be made directly to him rather than the mortgage holder. One year later the Arthurs filed an action for slander of title and for cancellation of the deed. Davis asserted the statute of limitations because more than four years had elapsed between the signing of the grant deed (June 1969) and the filing of the lawsuit (December 1974).
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The court noted that the Arthurs claimed a right to cancel the deed to Davis based on justifiable mistake. The applicable statute of limitations is three years (Code of Civ. Proc. § 338, subd. 4) and provides the action does not accrue until the discovery of the mistake. The trial court found that at no time, prior to the running of the three-year limitation, had the Arthurs discovered they had signed a deed nor should they have discovered that fact. Based on that finding, the Court of Appeal affirmed that the Arthurs' quiet title action, based on mistake, was not barred by the statute of limitations.
Then the court turned its attention to Davis' claim that the cause of action for slander of title was similarly barred by the statute of limitations. The Court of Appeal noted that the three-year statute of limitations for slander of title (Code of Civ. Proc. § 338, subd. 7) did not include a similar statement that the cause of action accrues from the date of discovery as does the statute of limitations for fraud and mistake. (See Code of Civ. Proc. § 338, subd. 4.) However, the trial court found the slander of title action to be timely because the statute of limitations did not begin to run until the plaintiffs suffered pecuniary damages
in the form of legal expenses necessitated by the filing of a
It lawsuit•
7. Another exception to the general accrual rule provides that the statute of limitations with respect to a cause of action does not run until the plaintiff has suffered appreciable damages.  3 Witkin, California Procedure (3rd Ed.) Actions, § 357, at pp. 385-386.  Most of the cases applying this rule involve the commission of a wrong in the course of a professional or trade relationship.  rWalker v. Pacific Ind. Co. (1960) 183
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The Court of Appeal agreed with the result, but found that the statute of limitations for the slander of title action had not run, because the Arthurs' discovery that they had signed a grant occurred less than three years before filing the action.
Seeoer v. Odell (1941) 18 Cal.2d 409; 155 P.2d 977 is another helpful "delayed discovery" case. The plaintiffs, an elderly couple, owned a lot encumbered by a mortgage on which the defendants were foreclosing. Defendants falsely represented to plaintiffs that the lot had already been sold pursuant to an execution sale on a money judgment one of the defendants had previously secured against the plaintiffs. The defendants wanted the plaintiffs to refrain from paying the mortgage indebtedness or from exercising their equity of redemption. The defendants also wanted the plaintiffs to join in leasing the land to one of the defendants for oil drilling purposes.
Cal.App.2d 513; 6 Cal.Rptr. 924 (breach of duty by an insurance agent); Budd v. Nixon (1971) 6 Cal.3d 195; 98 Cal.Rptr. 849 (breach of duty by an attorney); Allred v. Bekins Wide World Van Services (1975) 45 Cal.App.3d 984; 120 Cal.Rptr. 312 (breach of duty by worldwide mover and packer). ]  In the various property fraud schemes, often services are rendered through a professional relationship between the homeowner and the mortgage broker, the foreclosure consultant, the home improvement salesman, or the equity purchaser, etc., and often the person rendering the service defrauds the homeowner.  This "appreciable damage" exception would delay the running of the statute of limitations until the plaintiff suffers significant harm as the result of defendant's wrongdoing.  [See also, UMET Trust v. Santa Monica Medical Investment Co. (1983) 140 Cal.App.3d 864, 874; 189 Cal.Rptr. 922, which provides that the statute does not begin to run until there is a potential for the infliction of appreciable harm. ]
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The defendants induced the plaintiffs to sign the lease by falsely indicating that plaintiffs had no interest in the land, and that defendants were offering the lease out of friendship as an unselfish proposal to enable the plaintiffs to receive some return on their land. The plaintiffs relied on the defendants' representations that unless they signed the lease they would receive nothing. The plaintiffs made no investigation as to the actual title of the lot. They signed the lease and allowed the defendants to buy the property at the foreclosure sale without any attempt to pay off the mortgage or exercise the equity of redemption.
When the plaintiffs brought suit more than three years after the misrepresentations, the defendants argued that plaintiffs' suit was barred from recovery by the statute of limitations. Plaintiffs offered a number of factors to explain why they did not discover the fraud sooner; they were elderly; neither drove an automobile, and the available records were a considerable distance from their home; they had no reason to suspect the representations were false; and they had no occasion to examine the records or otherwise inquire into the truth of the representations. Based on the above facts, the Supreme Court found that the trial court was justified in finding that the plaintiffs were sufficiently diligent in discovering the fraud.
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c.   Applying Delayed Discovery in a Foreclosure Context
The "delayed discovery" exception may be relied on in some foreclosure cases which otherwise would be barred by the statute of limitations under the general accrual rule. As in the case of Arthur v. Davis, supra, 126 Cal.App.3d 684 victims of fraudulent schemes often do not understand the significance of the documents they sign — even when they are trust deeds or grant deeds. Only down the line, when a foreclosure proceeding or eviction proceeding is initiated, do homeowners realize they have been defrauded. This discovery, on the part of the victim, could well take place after the three- or four-year statute of limitations for fraud has run.
8.  The following examples illustrate how a victim would come to discover the fraud only after the three-year statute of limitations had run.
1. A homeowner purchases burglar bars believing she is signing a retail installment contract.  She is actually signing a lien contract containing a deed of trust providing for a six-year repayment period.  The bars are overpriced, improperly installed and of inferior quality.  Nevertheless, the homeowner pays on the contract for over four years and then loses her job.  She uses the money she gets from unemployment to pay her first mortgage and buy food and necessities for herself and her three children.  Only when a notice of default and election to sell is filed, with respect to the lien contract for the burglar bars, does the homeowner discover she signed a lien contract containing a deed of trust.  The homeowner is particularly upset because the salesman originally told her, before she signed the contract, that the contract would not create a lien on her house.
2. Another homeowner purchases carpeting believing he was signing a retail installment contract when actually he was signing a lien contract and deed of trust.  The carpeting was improperly installed, of inferior quality and started to tear apart only two months after installation.  The contract was assigned to a finance company.  The homeowner refused to
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See Code of Civ. Proc. § 338, subd. 4 and § 337, subd. 3.
d.   Pleading Delayed Discovery
To take advantage of the "delayed discovery" exception to the general accrual rule, the plaintiff's complaint must specifically plead:
(1) when the fraud was discovered;
It (2)  the circumstances under which it was discovered;
and
(3)  that the plaintiff was not at fault for failing to discover it or had no actual or presumptive
pay on the contract and asked the carpeting company to remove the carpet, but the company refused.  The finance company demanded payment but then took no further collection action when the homeowner continued to refuse to pay.  The finance company purposefully waited for the statute of limitations for fraud to run and then initiated foreclosure. Thus, the finance company hoped it could successfully assert a statute of limitations defense to any lawsuit the homeowner might bring to stop the foreclosure.
9.  The rule requiring specific pleading as to the circumstances relied on by plaintiff as excusing prior discovery of fraud is less stringently applied in cases involving confidential relationships or fiduciary duties.  rStevens v. Marco (1956) 147 Cal.App.2d 357, 382; 305 P.2d 669; Bainbridae v. Stoner (1940) 16 Cal.2d 423, 430; 106 P.2d 423; 3 Witkin, California Procedure (3rd Ed.) § 456, at p. 487.]
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knowledge of facts sufficient to put him on
10/ inquiry.   Baker v. Beech Aircraft Corp..  supra, 39
Cal.App.3d 315, 321.
fCommunity Cause v. Boatwriaht (1981) 124 Cal.App.3d 888, 900; 177 Cal.Rptr. 657; See Cal. Jur. 3d (1978) Limitation of Actions, §§ 198-200, at pp. 269-76.]
e.  Due Diligence Requirement
As evidenced by the pleading requirement, the plaintiff must establish more than mere ignorance of the fraud to invoke the "delayed discovery" exception. Courts have imposed the requirement of due diligence with respect to the discovery of the fraud. Accordingly, constructive or presumed notice is equivalent to actual knowledge.
Further, a reasonable person standard is applied. Thus, plaintiffs will be denied the benefit of the "delayed discovery" exception if they had notice of information about facts or
10.  The rule is that the plaintiff must plead and prove the facts showing:  (a) lack of knowledge, (b) lack of means of obtaining knowledge (in the exercise of reasonable diligence the facts could not have been discovered at an earlier date), (c) how and when he did actually discover the fraud or mistake." (emphasis in original).  [3 Witkin, California Procedure Actions (1985) § 454 at p. 485.]  The same allegations must be pleaded when plaintiff is contending that defendant is estopped to assert the statute of limitations because of defendant's fraudulent concealment of wrongdoing,  rBaker v. Beech Aircraft Corp.. supra, 39 Cal.App. 3d at 321.]
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circumstances that would cause a reasonable person to investigate. See cases cited in 3 Witkin, California Procedure (3rd Ed.) Actions § 454 at pp. 484-485. However, the duty to investigate applies only where a duty to inquire arises and the facts are such that the plaintiffs are negligent for failing to inquire. [Id./ S 455, at p. 486-487.] Consequently, the mere fact that plaintiffs do not avail themselves of the means of knowledge and discovery open to them, does not deny plaintiffs the benefit of the "delayed discovery" exception to the statute of limitations.—' Lastly, in cases involving a fiduciary or confidential relationship, the duty to investigate is relaxed even further.  [Id./ § 456, at p. 487.]
The "delayed discovery" exception to the running of the statute of limitations in fraud cases is well summarized in Stevens v. Marco (1956) 147 Cal.App.2d 357, 381-82 (emphasis added):
11.  Often, unsophisticated homeowners unknowingly sign documents which they later discover to be grant deeds or lien contracts.  If this discovery happens after the running of the statute of limitations, the defendants likely will argue that plaintiffs should have read what they signed and they should have discovered the alleged fraud sooner, because they are presumed to know the state of title to their property in that they could check title at any time at the county records office.  The case of Robins v. Hope (1881) 57 Cal. 493, held that a homeowner was conclusively presumed to know the state of title to his land. This case was specifically overruled by the California Supreme Court in an opinion by Justice Traynor in Seeaer v. Odell, supra, 18 Cal.2d 409, 416.  The Court noted that the average homeowner "knows nothing more about the state of his own title than that it is presumably in himself."  [Id. accord, Rogers v. Warden (1942) 20 Cal.2d 286; 125 P.2d 7.]  Thus, while a purported bona fide purchaser for value (BFP) is presumed to be on notice of the contents of all recorded documents, the same is not true for a homeowner.
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The fact that an investigation would have revealed the falsity of the misrepresentations will not alone bar recovery. (Hobart v. Hobart Estate Co.. supra: Schaefer v. Berinstein. 140 Cal.App.2d 278, 294 [295 P.2d 113].)
The applicable law has been well expressed recently in the Schaefer case, supra, (hearing denied): "The statute commences to run only after one has notice of circumstances sufficient to make a reasonably prudent person suspicious of fraud, thus putting him on inquiry. 'Where no duty is imposed by law upon a person to make inquiry, and where under the circumstances "a prudent man" would not be put upon inquiry, the mere fact that means of knowledge are open to a plaintiff, and he has not availed himself of them, does not debar him from relief when thereafter he shall make actual discovery. The circumstances must be such that the inquiry becomes a duty, and the failure to make it a negligent omission.' (Tarke v. Bingham. 123 Cal. 163, 166 [55 P. 759].) [Emphasis added.]
. . • 'In the absence of a duty to make inquiry, as pointed out above, the statute does not run merely because the means of discovery were available, and plaintiff is not compelled to disprove that such means existed. . . .'  [Emphasis added.]
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... "In cases involving confidential relationships, the rule requiring allegations stating the circumstances which are relied upon by the plaintiff as excusing prior discovery of the fraud is relaxed. (Bainbridae v. Stoner, 16 Cal.2d 423, 430 [106 P.2d 423].) In Hobart v. Hobart Estate Co., 26 Cal.2d 412 [159 P.2d 958], the court points out that ... in cases involving a fiduciary relationship 'facts which would ordinarily require investigation may not excite suspicion, and that the same degree of diligence is not required.' [Citations.]"
3.   Estoppel and Equitable Tolling
a.   Estoppel
A statute of limitations is subject to waiver, estoppel and equitable tolling. Zipes v. Trans World Airlines, Inc. (1982) 455 U.S. 385.] A defendant may be estopped to assert the statute of limitations if some conduct on the defendant's part was relied on by the plaintiff and caused the belated filing of an action. The claim of estoppel would most likely arise in two situations: (1) where the defendant induces the plaintiff to delay the filing of suit rCarruth v. Fritch (1950) 36 Cal.2d 426, 432; 224 P.2d 702]; and (2) where the plaintiff delays filing suit because the defendant, by fraud or deceit, conceals material facts from the plaintiff which would have disclosed the nature and existence of
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a cause against the defendant.—' rPashlev v. Pac. Elec. Rv. Co. (1944) 25 Cal.2d 226, 231; 153 P.2d 325; Baker v. Beech Aircraft Corp., supra, 39 Cal.App.3d 315, 321-25; 3 Witkin, California Procedure (3rd Ed. 1985) Actions, § 523 et sea., at p. 550; See also Jones v. TransOhio Savings Assn. (6th Cir. 1984) 747 F.2d 1037.] The statute of limitations runs from the date the plaintiff, asserting estoppel, should have discovered the fraud. rKiernan v. Union Bank (1976) 55 Cal.App.3d, 111, 117; 127 Cal.Rptr. 441.]
b.   Equitable Tolling
The doctrine of equitable tolling comes into play when the plaintiff resorts to an administrative remedy, such as filing a complaint with the Los Angeles County Department of Consumer Affairs, prior to filing suit in court. The doctrine of equitable tolling provides that the applicable statutes of limitations for court action are tolled while the plaintiff is pursuing an administrative remedy. [See generally, Cal Jur 3d (1978) Limitation of Actions, § 136, at pp. 194-95, and the summary of equitable tolling case law in Elkins v. Derby, supra, 12 Cal.3d
12.  The plaintiff's complaint must affirmatively plead the basis for the application of the estoppel doctrine.  The pleading requirements for estoppel, based on fraudulent concealment, are the same as those for the pleading of "delayed discovery" in fraud cases.  See section 2 above on the pleading requirements in "delayed discovery" cases.
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410; 115 Cal.Rptr. 641; 115 Cal.Rptr. 641.]
It has long been the case that where exhaustion of administrative remedies was a condition precedent to suit, the statute of limitations was tolled while the plaintiff pursued the administrative remedies. But the Supreme Court in Elkins v. Derby, supra. 12 Cal.3d 410, 414, recognized the relatively recent line of California cases which provided that:
. . . regardless of whether the exhaustion of one remedy is a prerequisite to the pursuit of another, if the defendant is not prejudiced thereby, the running of the limitations period is tolled '[w]hen an injured person has several legal remedies and reasonably and in good faith, pursues one.' rMvers v. County of Orange (1970) 6 Cal.App.3d 626, 634 (86 Cal.Rptr. 198), quoted with approval in Campbell v. Graham-Armstrong (1973) 9 Cal.3d 482, 490 (107 Cal.Rptr. 777, 509 P. 2d 689); Anderson v. City of Los Angeles (1973) 30 Cal.App.3d 219, 226, 106 Cal.Rptr. 299.]
As the Supreme Court noted in the subsequent case of Addison v. State of California (1978) 21 Cal.3d 313, 319; 146 Cal.Rpt. 224, the "application of the doctrine of equitable tolling requires timely notice and lack of prejudice to the defendant ..." The court went on to point out that these requirements were satisfied in Elkins v. Derby, supra, 12 Cal.3d 410:
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We unanimously held that the statute of limitations on a personal injury action is tolled while plaintiff assert8 a workers' compensation remedy against defendant. In such case, we note, defendant can claim no substantial prejudice having received timely notice of possible tort liability upon filing of the compensation claim, and having ample opportunity to gather defense evidence in the event a court action ultimately is filed. [Addison v. State of California (1978) 21 Cal.3d 313, 318.]
The Supreme Court in Elkins v. Derby, supra, 12 Cal.3d 410, 417-18, regarding its holding on equitable tolling, noted that:
In addition to the supportive case law, persuasive policy considerations also reinforce our holding. Foremost among these considerations is our belief that the suspension of the running of the limitations period in this and similar cases will not frustrate achievement of the limitations statute' s primary purpose. That purpose, in the oft-quoted words of Justice Holmes, is to '[prevent] surprises through the revival of claims that have been allowed to slumber until evidence has been lost, memories have faded, and witnesses have disappeared' (citations omitted).
Defendants' interest in being promptly apprised of claims
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against them in order that they may gather and preserve evidence is fully satisfied when prospective tort plaintiffs file compensation claims within one year of the date of their injuries ....
We note also that this and other courts as well as legislatures have liberally applied tolling rules or their functional equivalents to situations in which the plaintiff has satisfied the notification purpose of a limitations statute.
The same reasoning would favor the application of the equitable tolling principle in cases where the plaintiff filed a complaint with the Los Angeles County Department of Consumer Affairs or the state Contractors' Licensing Board and proceeded to court after the matter failed to be resolved in the administrative process. The defendant can claim no prejudice by reason of the tolling of the statute of limitations, because timely notice of the nature and extent of the plaintiff's claims was provided by the administrative process. Thus the defendant could undertake, in a timely fashion, whatever investigation was necessary and could take steps to preserve such information as might be needed to defend against a subsequently filed court action.
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4.   Tolling of Statute of Limitations While Homeowner in Possession
No statute of limitation runs against a homeowner who is seeking to quiet title while he remains in possession of the property. fMuktarian v. Barmbv (1965) 63 Cal.2d 558, 560; 47 Cal.Rptr. 483; Oates v. Nelson (1969) 269 Cal.App.2d 18, 22; 74 Cal.Rptr. 475.] It does not matter that the homeowner found out that he had the cause of action, regarding title to his property, in time to sue within the applicable statute of limitations period. In Muktarian, the father mistakenly transferred title to his property to his son. The father remained in possession of the property. A quiet title action brought by the father to recover title to the property was not barred by the three-year statute of limitations — despite the fact that the father discovered the error the day after execution of the deed, but took no action to recover title for more than three years.
The court went on to note that even if the homeowner knows there is a challenge to his claim of ownership, there is no reason to put him to the expense and inconvenience of litigating title until an adverse claim is pressed against his property. [63 Cal.2d 558, 561.] But the court cautioned that a party in possession runs the risk that the doctrine of laches may bar his quiet title action
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if the delay in bringing the action prejudiced the defendant.—' CI<Ld
5.   How the Defense of the Statute of  Limitations Can be Raised
If it appears on the face of the complaint that the statute
of limitations has run, the defendant may raise the defense by
demurrer &
The complaint must show affirmatively that the cause
of action is necessarily barred; it is not sufficient that the
complaint shows that the action may be barred.  rchilds v. State
of California (1983) 144 Cal.App.3d 155, 161; 192 Cal.Rptr. 526.]
In cases where it; does not appear clearly and affirmatively on the
face of the complaint that the cause of action is barred, a statute
of  limitations defense may only be raised in the answer.
[Cal.Jur.3d (1978) Limitations of Actions, § 190, at p. 260;
California Safe etc. Co. v. Sierra V.R. Co. (1910) 158 Cal. 690;
112 P. 274.]
13.  In all instances where the plaintiff is successful in avoiding the running of the statute of limitations by reason of * delayed discovery" or the like, the doctrine of laches can always be asserted by the defendant if he is prejudiced by the plaintiff's delay in filing an action.
14.  This assumes that the plaintiff has not sufficiently alleged one of the exceptions to the general accrual rule regarding the statute of limitations.
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D.  Agency
1.   Principal' s
(employer^   Liability   for
Misrepresentations Made bv Agent (employee^ to Homeowners
A principal (employer) is liable for all damages flowing from the negligence or omissions of its agent (employee) committed in the course and scope of his employment. Civ. Code § 2338. Further, as the court added in Transport Clearings-Bay Area v. Simmonds (1964) 226 Cal.App.2d 405, 426-27, 38 Cal.Rptr. 116:
It is well settled that a principal is liable to third persons not only for the negligence of his agent in the transaction of the business of the agency but also for the frauds or other wrongful acts committed by such agent in and as a part of the transaction of such business. [Citations omitted.] The principal is liable under the above rule even though he received none of the fruits of fraud.
[Also see Rutherford v. Rideout Bank (1938) 11 Cal.2d 479, 484; 80 P.2d 978; Gricsbv v. Hagler (1938) 25 Cal.App.2d 714, 715; 78 P.2d 444.]
Consequently, a home improvement company is liable for the misrepresentations of its salespersons, and a mortgage company is
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liable for the misrepresentations of its loan officers. Nevertheless, in foreclosure cases such companies may try to escape liability for their employees' wrongs by urging that the employee, in making the misrepresentations complained of, acted in excess of authority, outside the scope of his employment and contrary to instructions•
As a general rule the employer's liability, under the doctrine of respondeat superior,* extends past mere negligence to the inclusion of intentional wrongs of an employee committed within the scope of his employment Clark Equipment Co. v. Wheat (1979) 92 Cal.App.3d 503, 520; 154 Cal.Rptr. 874. The employee committed an actionable wrong during the course of his employment if: (1) the wrong complained of was either required or incident to the employee's duties rCurcic v. Nelson Display Co. (1937) 19 Cal.App.2d 46, 52-54; 64 P.2d 1153]; or (2) the employee's wrongful conduct could have been reasonably foreseen by the employer. rIngle v. Bav Cities Transit Co. (1945) 72 Cal.App.2d 283, 286; 164 P.2d 508; see also 2 Witkin, Summary of California Law (9th ed. 1987) Agency and Employment § 115, at p. 109-111.]
In Alhino v. Starr (1980) 112 Cal.App.3d 158, 174, 169 Cal.Rptr. 136, the court summarized the law of agency with respect to the principal's liability for the negligence and intentional wrongs committed by his agent:
A principal or employer who is not at fault directly for
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a tortious conduct of his employee or agent in the commission of a fraud may become liable in any event (see generally, Rest. 2d, Agency, § 256 et sea.) • As Witkin notes, the cases do not always distinguish between the agency theories of actual or ostensible authority and the tort doctrine of respondeat superior (1 Witkin, Summary of California Law (8th ed. 1973) § 177, p. 775). Witkin further states: 'Liability may also be based on imputed knowledge. Thus, where the principal actually or apparently authorizes representations about a matter related to the agents duties, and the agent has knowledge of their falsity, this knowledge may be imputed to the principal, even though the agent is acting adversely.' [See Rest. 2d, Agency § 256, Comment d, § 272 et sea.: supra, § 146; 3 Am.Jur.2d, Agency § 282; cf. Pashlev v. Pac. Elec. Rv. Co. (1944) 25 Cal.2d 226, 236, 153 P.2d 325 (notice imputed to prevent running of statute of limitations).] § 177, p. 775. [Italics in original•]
If the principal places the agent in a position to defraud, and the third person relies upon his apparent authority to make the representations, the principal is liable even though the agent is acting for his own purposes. [Rest.2d, Agency §§ 261, 262, and Appendix, Rep. Notes, pp. 420, 429.] The theory is that the agent73 position facilitates the consummation of the
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fraud, in that from the point of view of the third person the transaction seems regular on its face and the agent appears to be acting in the ordinary course of the business confided to him. It is immaterial that the principal receives no benefits from the transaction. [Id. at 776.]  [Italics in original.]
Accord Clark Ecru^pment Co. v. Wheat, supra, 92 Cal.App.3d 503, 521; see also 2 Witkin, Summary of California Law (9th Ed.), Agency and Employment, § 142 at 140.]
Applying these general agency principles, the employer-corporation may be liable for the misrepresentations and omissions made to homeowners by its employees in the process of selling home improvements or negotiating loans. [See Id., § 143, at 140; 1 Witkin, Summary of California Law (9th ed.), Contracts, § 411, at 369-370 for exceptions to the general rule of liability.]
2.   Dual Agency
a.   Liability  of  Principals  in  Dual  Agency Situation (Mortgage Broker Context)
The general rule that the knowledge of the agent is imputed to his principal (Civ. Code § 2332) applies when a single agent is acting for both parties. As the court indicated in Miller v. Woods (1961) 188 Cal.App.2d 711, 714, 10 Cal.Rptr. 770:
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Generally, the fact that the broker or agent in a real estate transaction is the agent for both parties is no defense to an action by one of the parties to hold the other party responsible for misrepresenting with regard to such other party's property made to him by the broker or agent.
[Anno., 58 A.L.R.2d 49.]
But the exception to this rule provides that:
Where an agent is interested in the result of a transaction adversely to the interest of his principal, the rule of imputed knowledge on the part of the principal no longer applies. Owens v. Schneider (1938) 29 CalfApp.2d 593, 595; 85 P.2d 198.
The court in Miller v. Wood, supra, 188 Cal.App. 711, 714, also noted this exception to the general rule:
Where an agent common to both parties betrays one in favor of the other, the second, of course, cannot charge the first with the agent's knowledge.
rBowen v. Mount Vernon Savings Bank, 105 F.2d 796, 799 (70 App.D.C. 273) citing Herdan v. Hanson (19201 182 Cal. 538: 189 P. 440.1
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But the first can charge the second with the agent' s knowledge if the second accepted the advantages of or profited from the transaction. [See Gordon v. Beck (1925) 196 Cal. 768, 773; 239 P.309; Herdan v. Hanson, supra. 182 Cal. 538; Owens v. Schneider. supra. 29 Cal. App.2d 593/ 595; Miller v. Woods, supra, 188 Cal.App.2d 711/ 714.]^'
These principles apply to a mortgage broker situation. The mortgage broker is a dual agent of the borrower and the investor. The broker acts on behalf of the borrower to obtain a loan and acts
15.  On this issue Restatement 2d, Agency § 282 provides: Agency Acting Adversely to Principal
(1) A principal is not affected by the knowledge of an agent in a transaction in which the agent secretly is acting adversely to the principal and entirely for his own or another's purposes, except as stated in Subsection (2);
(2) The principal is affected by the knowledge of an agent who acts adversely to the principal:
(a) if the failure of the agent to act upon or to reveal the information results in a violation of a contractual or relational duty of the principal to a person harmed thereby;
(b) if the agent enters into negotiations within the scope of his powers and the person with whom he deals reasonably believes him to be authorized to conduct the transaction; or
(c) if, before he has changed his position, the principal knowingly retains a benefit through the act of the agent which otherwise he would not have received.
[See also 2 Witkin, Summary of California Law (9th Ed.) §§ 105, 106 at 101-03; Cal.Jur.3d (1973), Agency. § 141, 196-97.]
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on behalf of the investor whose money is invested in notes secured by trust deeds. In situations where the mortgage broker acts adversely to the interests of the borrower,—' the broker's knowledge regarding any wrongdoing would not be imputed to the borrower, but would be imputed to the investor because the investor profits from the transaction. In Powell v. Goldsmith (1984) 152 Cal.App.3d 746, 750-51, 199 Cal.Rptr. 554, the Court of Appeal made clear that the improper and fraudulent acts of a mortgage broker would be imputed to an otherwise innocent investor lending money through the broker.
b.  Rescinding Transaction Based on Undisclosed Dual Agency
Generally, where an agent is acting in a dual capacity, a principal who has no knowledge of such dual representation may rescind  the  transaction  without  showing  actual  injury.—'
16.  The mortgage broker would be acting adversely to the interests of the borrower if he made misrepresentations to the borrower regarding the terms of the loan.  He would similarly be acting adversely to the interest of the borrower if he caused the borrower to get an unregulated loan, so that the broker could charge the borrower a much higher commission and a much higher interest.  See Cal.Jur.3d (1973), Agency § 141, pp. 196-97, for additional examples.
17.  Gordon v. Beck, supra, 196 Cal. 768, 771; Patterson v. DeHaven (1928) 88 Cal.App. 418, 428-29; 263 P.568; Vice v. Thacker (1947) 30 Cal.2d 84, 90; 180 P. 2d 4; Standard Realty & Dev. Co. v. Ferrera (1957) 151 Cal.App.2d 514, 516; 311 P.2d 855; Baird v. Madsen (1943) 57 Cal.App.2d 465, 476; 134 P.2d 855; McConnell v. Cowan (1955) 44 Cal.2d 805, 809; 285 P.2d 261.
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Thisprinciple can be asserted in the mortgage broker context, as the borrower rarely understands that the broker is a dual agent, acting on behalf of both the borrower and the investor. Rather, the borrower usually thinks the loan money comes from the mortgage broker's company rather than individual investors. Further, mortgage brokers often fail to make disclosures regarding their dual agency. Consequently, such transactions appear to be rescindable on the grounds of undisclosed dual agency.—'
On this point the Restatement 2nd. Agency, provides: S 313 Adversely Employing Agent of Another
(1)
A person who, knowing that the other party to
a transaction has employed an agent to conduct a
transaction for him, employs the agent on his own account
in such transaction is subject to liability to the other
party, unless he reasonably believes that the other party
acquiesces in the double employment.
(2)
If without knowledge of the common agency, two
persons employ the same agent to conduct a transaction
between them, the transaction is voidable at the election
18.  For a discussion of this point in a real estate broker context, see Kroll; "Dual Agency in Residential Real Estate Brokerage:  Conflict of Interest and Interests in Conflict", 12 Golden Gate L. Rev. 379. 390 (1982).
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of either.  [Emphasis added.]
[See also Restatement 2nd, Agency, § 392.]
This is the law in California. Explaining this rule the court in Vice v. Thacker. supra, 30 Cal.2d 84, 90-91 provided:
(3) It is the general rule that where an agent has assumed to act in a double capacity, a principal who has no knowledge of such dual representation—as the court found the fact to be with respect to plaintiff herein— may avoid the transaction. Actual injury is not the principle upon which the law holds such transaction voidable; rather, the law holds it voidable in order to prevent the agent from putting himself in a position where he will be tempted to betray his principal. [2 Am. Jur. § 265, p. 213.] To this point Mechem in his work on agency, second edition, volume 2, section 2138, page 1715, says: '. . .an agent who is relied upon to exercise, in behalf of his principal, his skill, judgment, knowledge or influence, will not be permitted without such principal's full knowledge and consent, to undertake to represent the other party also in the same transaction. Such conduct is a fraud upon his principal, and not only will the agent not be entitled to compensation for services so rendered, but the contract or dealings made or had by the agent, while so acting
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also for the other party without the knowledge or consent of the principal, are not binding upon the latter, and if they still remain executory, he may repudiate them on that ground, or, if they have been executed in whole or in part, he may by acting promptly and before the rights of innocent parties have intervened, restore the consideration received, rescind the contract and recover back the property or rights with which he has parted under it. It makes no difference that the principal was not in fact injured, or that the agent intended no wrong, or that the other party acted in good faith; the double agency is a fraud upon the principal and he is not bound.' Gordon v. Beck 196 Cal. 768, 772-73 (239 P. 309).
[See also Patterson v. DeHaven. 88 Cal.App. 418, 428-29; 2 Witkin, Summary of California Law (9th ed.), supra, Agency and Employment, § 56 at 63-64; 3 Am.Jur.2d, Agency, § 245.]—'
19.  However, a few classes of known joint agents or intermediaries are not subject to the rule prohibiting undisclosed dual agency.  (Examples are stockbrokers and real estate brokers that merely bring the parties together but do not negotiate the transaction between the parties.  [See Restatement 2d Agency, § 39, Comments a and d; 2 Witkin, Summary of California Law (9th ed.) Agency and Employment, § 56 at 64; McConnell v. Cowan, supra, 44 Cal.2d 805, 810.]  Further, even a known dual agent must act with fairness with respect to each of the principals and must disclose to each all facts which he should know might reasonably affect the judgment of each principal.  [Rest. 2d Agency § 392; 2 Witkin, Summary of California Law (9th ed.) § 56 at 64; Anderson v. Thacker (1946) 76 Cal.App.2d 50, 68; 172 P.2d 533.]
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Unfortunately, even when a rescission may be based on an undisclosed dual agency, the borrower-homeowner may not be able to tender back the money borrowed from the mortgage broker. But rescission may still be explored if the borrower-homeowner can presently obtain a lower interest amortized loan from another source to pay back the money received from the mortgage broker.
If a borrower-homeowner does rescind the loan agreement, tender should require only the amount of money actually received exclusive of the broker's commission and fees. To encourage disclosure of dual agency, courts have denied dual agents (real estate brokers) their sales commissions when they failed to disclose their dual agency.^  Jn ux^Jlilal:Bg   t^ ^^   barring
compensation for a dual agent unless both principals know of the double agency, the court in Glenn v. Rice (1917) 174 Cal. 269, 272; 162 P. 1020 provided:
The reason for the rule is that he thereby puts himself in a position where his duty to one conflicts with his duty to the other, where his own interests tempt him to be unfaithful to both principals, a position which is against sound public policy and good morals.  His contract for
20.  McConnell v. Cowan (1955) 184 Cal.2d 805, 810; Glenn v. Rice (1917) 174 Cal. 269, 272; Jarvis v. O'Brien (1957) 147 Cal.App.2d 758, 760; 305 P.2d 961.
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compensation being thus tainted, the law will not permit him to enforce it against either party. It is no answer to this objection to say that he did, in the particular case, act fairly and honorably to both. The infirmity of his contract does not arise from his actual conduct in the given case, but from the policy of the law, which will not allow a man to gain anything from a relation so conducive to bad faith and double dealing. . . . The law will not tolerate such an arrangement, except with the knowledge and consent of both, and will enter into no inquiry to determine whether or not the particular negotiation was fairly conducted by the agent.
Given the favorable law regarding undisclosed dual agency which provides that the borrower can rescind a loan agreement and avoid paying commission and fees thereon, this alternative should be kept in mind where the borrower has the present ability to repay the loan proceeds.
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E.   Limitations on Loans Negotiated bv Mortgage Brokers,,
For most low and moderate income homeowners, mortgage brokers are the only available loan source. Compared with loans from mortgage brokers, loans from banks or savings and loan associations have much lower interest rates, have lower loan fees, are amortized, and are made with consideration for the homeowner's financial ability to make the monthly payments. Banks and savings and loan associations are obligated to service the credit needs of low and moderate income persons in their service areas, but their history of disinterest in loans to the lower end of the economic scale, coupled with other factors continue to keep them a generally unavailable loan source for the low and moderate income homeowner.
Homeowners with a spotty credit history or who are already in default on a mortgage are not attractive lending opportunities for a bank or savings and loan association. Other low income homeowners have steady incomes and good credit histories and could get credit from a bank or savings and loan association, but believing they will be turned down, do not seek a loan from this source. Instead, they turn to mortgage brokers knowing from past experience and from current advertising that money is available from this source.
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Mortgage broker advertisements are easy to recognize. They urge homeowners to cash in on the equity in their home or to consolidate their debts .&    Qften  the loans obtained
from mortgage brokers are short-term interest-only loans. The monthly payments are for only the interest on the loan, with a balloon payment of more than the amount borrowed due at the end of the loan period, usually in one to three years. When the balloon payment comes due it is often refinanced with another interest-only loan. For this second loan, the borrower must again pay the broker's commission and all the fees incident to the "new" loan. In such a manner, the homeowner is often trapped on a loan renewal treadmill from which there is no escape. The principal of the loan is never paid down, and the principal and payments increase with each successive loan. When the interest payments on these successive loans become too high for the homeowner to make, default, foreclosure, and loss of the home and its accumulated equity usually follow.
21.  A debt consolidation loan secured by a second mortgage can be one of the worst things a homeowner can do if most of the debts were unsecured. Where a homeowner is unable to handle the debts, they could be discharged in bankruptcy and the homeowner could gain the benefit of the homestead exemption on the house. Once the homeowner consolidates those unsecured debts with a loan secured by a trust deed on the home, any default on the debt-consolidated loan could trigger foreclosure and loss of the house.  Secured by the house, the debt consolidation loan cannot be discharged in bankruptcy.  The end result of a consolidation loan, urged on the homeowner by mortgage broker advertising, often can be foreclosure and loss of the home.
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This scenario is repeated over and over again in home foreclosure cases. A lawyer representing a homeowner in foreclosure where the loan from a mortgage broker had repayment terms beyond the homeowner's means may have defenses to the foreclosure. Improvident extension of credit by mortgage brokers, as well as any misrepresentations or concealment of material facts regarding the loan transaction, may constitute a breach of fiduciary duty owed by the mortgage broker to the homeowner. (See section on breach of fiduciary duty, supra.)
In addition to the fiduciary duty owed to the borrower by the broker, the Necessitous Borrowers Act also limits the discretion of the broker by imposing certain restrictions and limitations on the terms of the loans made by mortgage brokers. See Bus. and Prof. Code §§ 10240-10248.3. This brief discussion will focus on some of the most important provisions of this act.
The act sets the maximum amounts that can be charged as loan fees and broker's commissions on regulated loans.—'
22.  These limits do not apply to first mortgages over $20,000 or second mortgages over $10,000.  Bus. and Prof. Code § 10245.  The restrictions on making loans with balloon payments also do not apply to loans above the above-mentioned limits. Host of the abuses in mortgage broker practice involve second mortgages over $10,000.  On such loans, there is no limitation on the fees and commissions that can be charged.  On such loans no prohibition exists against balloon payment provisions. Consequently, second mortgages negotiated by mortgage brokers for
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Bus. & Prof. Code § 10242. The costs and expenses, other than commissions associated with a loan are set forth at Business and Professions Code § 10242(a) which provides that the maximum amount of costs and fees, exclusive of actual title and recording fees, shall not be more than five percent (5%) of the principal amount of the loan or one hundred ninety five dollars ($195), whichever is greater. Further, the five percent (5%) maximum can never exceed three hundred and fifty dollars ($350). In addition, the actual amount charged for these fees and expenses shall not exceed the actual costs and expenses paid, incurred or reasonably earned.
Business and Professions Code § 10242(b) provides that the broker's commission, as defined by Business and Professions Code § 10241(b), on a first mortgage cannot exceed five percent (5%) of the principal amount of the loan where the term of the loan is for a period of less than three years and ten percent (10%) where the term is a period of three (3) years or more. On a second mortgage the broker's commission cannot exceed five percent (5%) of
low and moderate income people are almost always interest-only loans of one to three years in duration with a balloon payment due at the end of the loan, for the entire amount borrowed or more.  Because of the lack of limitation on such loans, with respect to fees, commissions and balloon payments, homeowners are often encouraged by the loan officer to borrow over $10,000 on a second mortgage to pay off additional bills, so that the above-mentioned limitations do not apply to the loan.
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the principal amount of the loan, where the term of the loan is less than two (2) years, ten percent (10%) where the term is a period of two (2) years but less than three (3) years, and fifteen percent (15%) where the term is a period of three years or more.22'
Business and Professions Code § 10244.1 limits the circumstances in which balloon payments are allowed on regulated loans .^ A balloon paynlent is any payment that is more than twice as large as the smallest payment. Typically, the balloon payment is a great deal larger than the regular monthly payments. Balloon payments occur in interest-only loans or loans that are only partly amortized.
Business and Professions Code § 10244.1 prohibits
23. See Bus. & Prof. Code § 10242(b)(3) regarding limitations of charges for further advances on a note; Bus. & Prof. Code § 10242.6 regarding prepayment penalties; and Bus. and Prof. Code § 10242.5 regarding late charges.  Bus. & Prof. Code § 10246 provides for costs, attorney's fees and damages for the imposing of excess fees or commissions on regulated loans.  There is a treble damage provision for violations other than bona fide errors.  Bus. & Prof. Code § 10248.2 provides for the return of any bonus, brokerage or commission paid on a loan negotiated in violation of a provision of the Necessitous Borrowers Act.  If same is not returned on demand, the Act provides for the recovery of actual damages or twice the commission as well as costs and attorney's fees.  Suit can only be based on an intentional violation and not on a bona fide error.  See Bus. & Prof. Code § 10248.2 for particulars. A homeowner can only recover damages under one of the above statutory provisions.
24. See penultimate footnote, Chapter VI.
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balloon payments on regulated loans, secured by an owner occupied dwelling, with a term of six years or less. Consequently, balloon payments are permitted on all unregulated second mortgages (over $10,000 loan) and on regulated loans (under $10,000 loan) with a term of 73 months or more.
The most serious limitation of the Necessitous Borrowers Act is that it does not cover loans secured by second trust deeds that are over $10,000.—'   -^
consequence only interest-only loans are usually available to moderate income homeowners, from mortgage brokers, if they borrow over $10,000. Interest-only loans are popular with mortgage brokers because the loans (usually with a term of one to three years) have a short duration and are
25.  There is disagreement as to what this $10,000 second mortgage loan limitation is tied to.  Borrowers' attorneys have argued that loans secured by a second trust deed should be regulated unless the loan proceeds, exclusive of loan fees and broker's commissions, exceed $10,000. The Department of Real Estate's position is that commissions and fees can be counted in reaching the $10,000 limit.  For example, if a consumer wanted to borrow $9,000, you would take that figure and compute the maximum amount of commissions and fees allowable, given the term of the loan.  If the loan amount then exceeded the $10,000 limit, with the addition of the maximum loan fees and commission allowable, the loan would be unregulated and therefore a loan with a huge balloon payment would be allowable.  In such an instance, the homeowner would most likely find that all he could obtain is an interest-only loan which must be refinanced at the end of one to three years.  Then he would be locked into the interest-only loan treadmill.  In view of the strong public policy supporting homeownership, the interpretation of borrowers' attorneys is preferable.
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never paid off. Thus, the mortgage broker can collect a new commission and loan fees each time he makes a new loan to pay off the balloon payment from the previous loan.—'
These interest-only loans of over $10,000 are even more disadvantageous to the moderate income homeowner, because there is no ceiling on the commission and fees the mortgage broker can charge on each successive loan.
Because these unregulated second mortgages (over $10,000) are so lucrative for the mortgage broker, homeowner-borrowers are often encouraged by the loan officer to borrow more than they ask for to pay off other bills, so that the loan amount will be pushed over the $10,000 second mortgage ceiling. The homeowner-borrower rarely, if ever, understands the financial consequences of getting an over $10,000 second mortgage, as opposed to an under $10,000 regulated loan with commission and loan fee
27/
ceilings and balloon payment limitations.   Lamentably,
26.  Obviously an amortized loan, with affordable payments, would have a much longer term. Consequently, the mortgage broker would not have the opportunity to get commissions and fees over and over again.
27.  [See Realty Projects, Inc. v. Smith (1973) 32 Cal.App.3d 204; 108 Cal.Rptr.71. ]  In this case, the borrowers sought loans under the limits provided by the Necessitous Borrowers Act.  Thus, broker's fees and charges were limited by statute.  The loan officers routinely suggested that borrowers obtain loans in amounts above the statutory limit for regulated loans so there would be no limitation on the fees and commission that could be charged.  The court found that the defendant loan officers breached the fiduciary duty owed to their borrowers by concealing from the borrowers the financial consequences of obtaining loans in amounts above the statutory ceiling governing
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often this lack of knowledge ultimately results in the loss of the borrower's home through foreclosure.
F.  Loans Made Bv Mortgage Brokers Using Their Own Funds
Loans made by licensed real estate brokers, including mortgage brokers, using their own funds may escape many regulations protecting borrowers. The real estate license requirement only applies to those who do certain acts for others. (Bus. & Prof. Code §§ 10130, 10131.) A person acting with respect to his or her own property, i.e. acting as a principal and not an agent in a transaction, need not be licensed. (Bus. & Prof. Code § 10133.) As a result, except for one provision, the Real Estate Law, including the Necessitous Borrowers Act, does not apply to a loan transaction in which the real estate broker acts as a principal. The exception is that a real estate broker lending his or her own funds is subject to loan disclosure requirements if the broker represents to the borrower that the broker is acting as an agent in procuring the loan. [Bus. & Prof. Code §§ 10240(b), 10241.]
The real estate broker acting as a principal rather than  an  agent  has  no  clearly  defined  fiduciary
regulated loans.
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responsibility. The broker's fiduciary duty is derived from principles of agency law and the statutory duties imposed under the Real Estate Law. [See Wvatt v. Union Mortgage Co.. supra. 24 Cal.3d 773, 782.] Since a broker lending his or her own funds is not acting as an agent and is not governed by the Real Estate Law, the existing doctrinal bases for fiduciary responsibility are not present.
Moreover, the real estate broker may lend any amount of money at any rate of interest not tempered by the usury law. Loans made or arranged by a licensed real estate broker are expressly exempt from the usury law. (Cal. Const, art. XV, § 1.) This exemption applies to anyone holding a real estate broker's license regardless of whether the person is acting as a principal or within the course and scope of the license. [Civ. Code § 1916.1; In re Lara (9th Cir. 1984) 731 F.2d 1455; Garcia v. Wetzel (1984) 159 Cal.App.3d 1093; 206 Cal.Rptr. 251.] In effect, a person's mere status as a licensee is sufficient to exempt the person from usury restrictions. In Garcia, for example, the Court of Appeal sustained a real estate broker's charging interest at a rate of more than 250 percent per annum on a loan of the broker's own funds to borrowers who needed the money to avoid a foreclosure sale.
No cases have viewed a real estate broker's charge of
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exorbitant interest in the light of various common law theories such as undue influence and unconscionability or remedies such as rescission and reformation. With respect to unconscionability, for example, it should be noted that, among other factors, an interest rate of 45 percent per annum is deemed extortionate. [See 18 U.S.C. § 892(b)(2).] A lawyer representing a homeowner in a transaction involving a real estate broker's charge of high interest should consider whether the interest charge is vulnerable to attack under general legal theories.
G.   Criminal Prosecution/Administrative Action
Many practical advantages may result from contacting and filing a complaint with a governmental agency.
The most obvious advantage is the collateral-estoppel effect of issues litigated in a criminal or administrative action. [See e.g., Teitelbaum Furs v. Dominion Ins. Co. (1962) 58 Cal.2d 601; 25 Cal.Rptr. 559; Imen v. Glassford (1988) 201 Cal.App.3d 898; 247 Cal.Rptr. 514.] The collateral estoppel effect of misdemeanor convictions is determined on a case by case basis, depending on whether the crime charged was sufficiently serious to motivate the defendant to fully litigate the charges (e.g., a crime for which the defendant could be jailed), there was a full and fair misdemeanor trial, and the issue was of necessity
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decided in the criminal trial. rLeader v. California (1986) 182 Cal.App.3dl079, 1083-1087; 226 Cal.Rptr. 207; see also Muller v. J.C. Penney Co. (1985) 173 Cal.App.3d 713, 719-721; 219 Cal.Rptr. 272.]
During the investigative stages of a civil lawsuit, much useful information can be obtained from government agencies. Real estate agents, loan agents, contractors, home improvement salespersons, notaries, escrow officers, personal property brokers, and consumer finance lenders, among others, are registered, licensed, or regulated by state, local, or federal agencies. Information available to the public includes such items as the status of a licensee, date licensed, former and current business associations, owners or associates in the business, bonding information, and previous administrative actions. Some agencies provide information about other complaints against the same party. Additional information such as handwriting analysis becomes public in a criminal trial or administrative hearing.
Remedies sought in a civil action may also be available through the criminal courts. In addition to jail and fines, criminal courts have the power to order restitution including, for example, the reconveyance of forged deeds. Court-ordered restitution is not dischargeable in a Chapter 7 bankruptcy.   rKelly v. Robinson (1986) 479 U.S. 36.]
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Relying on the Supreme Court's reasoning in Kelly. most district courts considering the issue have held that criminal restitution orders can not be discharged in Chapter 13 bankruptcies. [See, e.g., In re Norman (D.C. 1989) 95 B.R. 771; Dept. of Public Welfare v. Johnson-Allen (E.D. Pa. 1988) 88 B.R. 659; Devenport v. Dept. of Public Welfare (E.D. Pa, 1988) 89 B.R. 428; In re Ferris (E.D. Pa. 1988) 93 B.R. 729, 731; see In re Heincv (9th Cir. 1988) 858 F.2d 548, 550 (dictum - "considerable doubt whether the restitution order would be dischargeable"); but see In re Cullens (1987) 77 B.R. 825.]
Restitution may be ordered to victims who were damaged by conduct which arose out of the same business through which named victims were defrauded, even though the specific crimes against these victims were not charged. [See e.g., People v. Miller (1967) 256 Cal.App.2d 348, 355; 64 Cal.Rptr. 20; People v. Lent (1975) 15 Cal.3d 481, 487; 124 Cal.Rptr. 905; People v. Lippner (1933) 219 Cal. 395, 399; 26 P.2d 457 (real estate fraud).] The court, however, not the probation officer, must determine the amounts and recipients of restitution, rPeople v. Cervantes (1984) 154 Cal.App.3d 353; 201 Cal.Rptr. 187; but see People v. Miller, supra, 256 Cal.App.2d 348, 350.]
The vast majority of misrepresentations are oral and thus more easily proven where several victims were
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similarly defrauded. Prosecutions of white collar crimes usually do not occur without sufficient evidence of multiple victims. The testimony of many victims establishes a pattern which not only accentuates guilt but buttresses the credibility of individual victims.
A myriad of agencies handle complaints, but because of interagency cooperation, one need not blanket agencies with copies of a complaint. It would be helpful to provide a summary of the complaint including the names of principals, a statement of facts, and copies of documents to at least one general agency such as the Attorney General's Office, Consumer Law Section; a local prosecutorial agency such as the Los Angeles City Attorney's Office, Consumer Unit or the Los Angeles County District Attorney's Office, Consumer Unit; a local consumer affairs agency such as the Los Angeles County Consumer Affairs Department; or a local law enforcement agency such as Los Angeles County Sheriff, bunco/forgery unit, or the Los Angeles Police Department, bunco/forgery unit.
A copy should also be sent to any agency with authority over specific licensees.
The following is a summary of some of the principal crimes likely to be encountered:
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Theft fPen. Code S 484 \ - Theft may be by false pretenses, embezzlement or trick and device. Theft includes falsely reporting one's "wealth" so as to obtain credit fraudulently. For example, a purchaser who obtains property by false pretenses and then encumbers the property after giving false credit information to a lender may have committed two counts of theft — one against the homeowner and one against the lender. If the amount is over $400, the offense is grand theft.  (Pen. Code § 487.)
Pen. Code S 484b - This specific theft section deals with diversion of funds received for labor, materials, services or equipment for construction. Funds may not be used for other projects or general business expenses even if the work is completed later with the use of other funds, rPeople v. Worrell (1980) 107 Cal.App.3d 50; but see People v. Butcher (1986) 185 Cal.App.3d 929, 940; 229 Cal.Rptr. 910 (no violation unless "wrongful diversion is a cause of the failure to complete the project or defray its expenses").]
Foraerv (Pen. Code S 470^ - Forgery includes not just signing the name of another with intent to defraud, but also: (1) altering, "uttering," or passing as true a forged or altered document with intent to damage, prejudice or defraud a person, and (2) inducing a
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person to sign a document by fraud or trickery. (See section on forgery, supra.)
Offering False or Forged Instrument For Record (Pen. Code SS 115 and 115.5) - Each false or forged instrument which is procured or offered for recordation is a separate violation. Each act of procuring or offering for recordation a false or forged instrument is a separate violation. Except under exceptional circumstances, probation cannot be granted to a person who has been previously convicted under this section or who is convicted of more than one violation, with intent to defraud, in a single proceeding and whose violations resulted in a loss exceeding $100,000.
In addition, any person who knowingly files a false or forged document affecting title to, or encumbering, real property consisting of a single-family residence containing four or fewer dwelling units is subject to a fine not exceeding $75,000 in addition to any other penalty. [Pen. Code § 115.5(a).]
Penal Code section 115.5(b) further declares that any person who knowingly makes a false sworn statement to a notary to induce the notary to perform an improper notarial act on an instrument affecting title to, or encumbering, real property consisting of four or fewer
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dwelling units is guilty of a felony.
A prosecution under Penal Code section 115 is not
subject to any statute of limitation restricting the
time within which a prosecution may be brought.  [Pen.
Code § 799; People v. Garfield (1984) 160 Cal.App.3d
1139.]
Perjury (Pen. Code S 1181 - A person, under oath who falsely swears as true a material fact he knows to be false is guilty of perjury. This includes false statements to notaries, rPeople v. Walker (1967) 247 Cal.App.2d 554, 559; 55 Cal. Rptr. 726, cert, den. 389 U.S. 824.]
Subornation of Per jury (Pen. Code § 1271 - Since real estate frauds often require cooperation among major and minor players, evidence of ten individuals establishes that those most involved have attempted to induce peripheral actors, such as notaries, to lie under oath.
Unruh Act (Civ. Code S 1801 et sea.) - Willful violations of the Act are misdemeanors. (Civ. Code § 1812.6.) Willful simply means a purpose or willingness to do the act.  [Pen. Code § 7, 1.]
Bus. & Prof. Code S 17500 - False and misleading statements with the intent "to induce the public to
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enter into any obligation" connected with the disposal of property or performance of services are punishable as misdemeanors including a fine of $2,500 per occurrence.
Civ. Code § 2985 et sea. - For the rare instances where an unrecorded real property sales contract is used, see Civil Code § 2985.2 and § 2985.3 for the misdemeanor penalties for the addition of unauthorized encumbrances and the failure of the seller to apply buyer's payments to the underlying obligation. While unusual in urban areas, an unrecorded contract is often used in the sale of undeveloped desert land.
Notaries (Gov't Code S 8200 et seq.l - The Secretary of State regulates notaries. However, improper or fraudulent acts subject an offending notary to misdemeanor or felony prosecution under these sections.
False certificate or writing by officer (Gov't Code S 6203^ - For example, this section applies to notaries who falsely swear that a deed was signed in their presence. rMontgomery v. Bank of America (1948) 85 Cal.App.2d 559, 563; 193 P.2d 475.] The penalty is a misdemeanor.
Gov't  Code  S  8225  -  Solicitation,  coercion  or
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influencing of an improper notarial act is a misdemeanor.
Gov't Code S 8227.1 - Misdemeanor for person not commissioned as a notary to  purport to act as a
notary.
Gov't Code S 8206 - Notaries "shall" provide copies of journal notations upon written request by any member of the public.
Equity Purchaser (Civ. Code S 1695 et sea.) - Equity purchasers, that is, persons who "acquire title to residences in foreclosure,0 with certain exceptions, are required to provide written contracts including a five-day cancellation notice and are prohibited from recording title until the period for cancellation has passed.  (Civ. Code § 1695 et seq.)
Civil Code § 1695.8 provides criminal penalties of up to a $10,000 fine and one year in jail for any violation. One such contract may contain numerous violations.
Foreclosure Consultants (Civ. Code S 2945 et seq.) -Foreclosure consultants, that is, persons who for compensation  offer  to  or  do  perform  services
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represented to prevent or postpone a foreclosure sale, are required to provide a written contract including a three-day cancellation notice and are prohibited from certain other acts.
Civil Code § 2945.7 provides misdemeanor penalties for violations including a fine of up to $10,000 and one year in jail.
Contractors fBus. & Prof. Code S 7000 et sea.) -Contractors are licensed by the Contractor's State License Board (CSLB) which has authority to cite violators and to suspend or revoke licenses. Additionally, certain statutes provide for criminal penalties. Several sections where violations are quite likely to appear are the following:
Bus. & Prof. Code S 7153 - A misdemeanor penalty is provided for acting as a home improvement salesman without being registered with CSLB.
Bus. & Prof. Code S 7159 - This section requires that contracts for home improvements for $500 or more be in writing and include certain disclosures. Violations are misdemeanors and provide for a $5,000 fine. [§ 7159.]
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Bus. & Prof. Code S 7161 - This section provides misdemeanor penalties in relation to contracts for "a work of improvement * where there is deceptive advertising, fraud, material alteration of a trust deed or other document incident to the transaction, or acceptance of a trust deed for an amount greater than the price for the work (plus interest), etc.
Bus. & Prof. Code SS 7026.7 and 7028 - It is a misdemeanor to advertise as or act as a contractor without being licensed, but there is a three-year statute of limitations.
Bus. & Prof. Code SS 10.000 et sea. Real Estate Licensees - Business & Professions Code § 10185 provides misdemeanor penalties including a fine of up to $10,000 for violations of any provision of Division 4 (real estate statutes). This provision is in addition to any other applicable criminal penalties. [Bus. & Prof. Code § 10035.]
Bus. & Prof. Code SS 10176 and 10177 - § 10176 relates to conduct performed while acting in the capacity of a real estate licensee, but § 10177 is not so restricted. Both sections list acts for which the commissioner may suspend or revoke a license, e.g., § 10176(i) (conduct which "constitutes fraud or dishonest
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dealing" )f § 10177(g) (negligence or incompetence in performing acts requiring licensure), § 10177(h) (broker's failure to "exercise reasonable supervision" over salespersons), and § 10177(j) (conduct "which constitutes fraud or dishonest dealing"). Although no cases have so held, violations of §§ 10176 & 10177 arguably could be prosecuted criminally under the general § 10185 provision.
Other relevant provisions which could be prosecuted under § 10185 include:
Bus. & Prof. Code S 10130 - Unlawful to act as a real estate agent without obtaining a license.
Bus. & Prof. Code S 10230 et sea. - Disclosures and procedures required in "transactions in trust deeds and real property sales contracts."
Escrow Agents (Fin. Code § 17000 et sea.) - Fraudulent real estate transactions often require the assistance of independent escrow companies. While real estate loan brokers which have their own escrow departments are regulated by the Department of Real Estate, some real estate firms work with independent escrow companies. Independent escrow companies (exceptions listed at § 17006) are regulated by the Department of
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Corporations, § 17002 et sea., and are bonded (§ 17202).
Fin. Code S 17414 - Certain acts by an escrow agent, such as: (a) knowingly or recklessly omitting material entries from escrow accounts, (b) making false statements in escrow reports, and (c) refusing to allow the commissioner of corporations to inspect escrow books are felonies. Illegal straw sales of property often are made possible by an agent whose statement to the lender as to sale price or money received for a down payment is materially different from that provided the "seller" or "buyer."
Fin. Code S 17414 - Escrow agents or entities are prohibited from (a) knowingly or recklessly disbursing escrow funds not in accordance with escrow instructions or from reckless involvement in theft or fraud in connection with an escrow transaction, and (b) knowingly or recklessly making material misstatements or omissions in escrow books or other related documents.
Fin. Code S 17700 - Violations of any provision of the division (regarding escrows) are punishable as felonies or misdemeanors.
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H.  Special Loan Issues
1.   Home Equity Loans and Lines of Credit
The home equity loan is a traditional second mortgage secured by a second, third, or similar junior deed of trust. If the home was owned free and clear when the loan was taken out, the loan could be secured by a first trust deed. The home equity loan is for a fixed principal amount which is advanced at the beginning of the loan term. The note may call for amortizing or interest only payments, and may be made directly with a lender or arranged through a mortgage broker.
A home equity line of credit differs from a home equity or second mortgage loan in that the borrowed funds are not all advanced at the beginning of the credit transaction, but instead the borrower may draw advances from time to time. For purposes of foreclosure analysis, however, the home equity loan and line of credit will present virtually the same issues as any other mortgage.
These issues may include compliance with the Truth and Lending Act, breach of the implied covenant of good faith and fair dealing, breach of fiduciary duty, undue influence in the arranging of the home equity loan or line of credit, mistake, economic duress, fraud, and unconscionability. If
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the property is already in foreclosure at the time the home equity loan is made, there may also be a possible claim under Civil Code Section 1695.13 that the transaction is in fact an equity purchase on terms which take unconscionable advantage of the homeowner and not a true bona fide loan and encumbrance.
One issue which may arise which is unique to the home equity line of credit relates to a provision commonly called the change of terms provision. Until recently, most home equity line of credit agreements contained provisions allowing the lender to (a) change any term including the formula by which the interest rate is set on the credit at any time, (b) unilaterally terminate the credit line, and (c) accelerate the maturity of the obligation. To date, most lenders have not exercised these terms. However, if any change in conditions precipitates foreclosure, the current terms should be compared with those stated in the initial disclosures to determine whether or not the change of terms clause has been exercised. If it has, it may add to the weight of borrower's arguments about breach of the duty of good faith and fair dealing or unconscionability. The grounds for changing terms and conditions have been substantially restricted by Congress in legislation effective in 1989. [15 U.S.C. § 1647(c).] The new federal act also requires lenders to peg their interest rates on home equity loans to an outside index such as the prime
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rate as published in the Wall Street Journal or a Treasury bill index, rather than to the lender's own internal prime rate. [15 U.S.C. § 1647(a).]
The Act also limits lenders' ability to "call" or demand full repayment of a home equity loan. [15 U.S.C. § 1647(b).] Demands are permitted only in the event of fraud or misrepresentation by the borrower in connection with the loan, failure to meet payment obligations, * or borrower behavior which jeopardizes the value of the home. [Id.] A lender's right to freeze or lower the credit line is limited to decline in the value of the home, change in the borrower's financial circumstances which affect ability to repay, failure of the borrower to meet material terms of the agreement, or government action which prevents the lender from charging the contracted for annual percentage rate or lessens the lender's rights in the property securing the loan.  [15 U.S.C. § 1647(c)(2).]
In addition to these substantive restrictions, the Act also details disclosures which must be made. [15 U.S.C. § 1637a.] It requires in general that loan disclosures and an educational pamphlet be provided on or with the application. [15 U.S.C. § 1637a(a); 1637a(e).] The consumer then has 3 days before any fees are due. [15 U.S.C. § 1647(e)(1).] Slightly different timing rules apply for applications taken by telephone, third party
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brokers or from publications. [See 15 U.S.C. § 1637a(b)(l)(B).] The comprehensive disclosures include the following:
1. The interest rate or if a variable rate, the index and margin that will be used to set the rate; the largest possible rate change in any one year period or a disclosure that no limit exists; the highest possible interest rate during term of the loan; notice that the rate does not include closing costs.
2. All fees charged for the loan.
3. How long it takes to pay off a $10,000 loan under each repayment option and whether the plan includes a balloon payment.
4. Historical information about how the interest rate index used by the lender has fluctuated during the past 15 years and the impact these rate changes would have had on minimum repayment requirements•
5. A generic warning about the lender's right to
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freeze, limit or call-in the loan.
6. Whether the terms disclosed are guaranteed, and for how long.
7. That there are limits to tax deductibility. [15 U.S.C. § 1637a(a).]
If the lender includes specific terms about the loan in the advertisement, additional terms must be disclosed including the following:
1. Lenders who advertise a teaser rate must state how long it is in effect, and show the current rate with equal prominence.
2. Disclosure of all fees and the highest interest rate which can be charged under the plan.
3. When ad refers to minimum payment amounts, warning if plan includes a balloon payment.
4. Prohibition against misleading statements about tax deductibility, and against use of deceptive terms•
5. Elimination of loopholes that allowed lenders to
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evade disclosures when they referred to certain terms in the negative [15 U.S.C. § 1665b.]
The new Act only applies to open-end home equity lines of credit secured by the primary residence or second home of the borrower. [15 U.S.C. § 1637a(d).] Any additional dwellings are exempt.
2.  Shared Appreciation Loans
A.
Definition
A shared appreciation loan (SAL) is a loan secured by a lien on real property under which the borrower is entitled to substantially reduced interest rates, and the lender is entitled to receive as interest a predetermined share of the property's appreciation from the time the loan is made until the time the property is sold or the loan is otherwise paid. The lender is not entitled to the appreciation portion of the interest until the maturity date of the loan or the sale of the property, and then only to the extent that the property has appreciated in value.
B.
Types of Shared Appreciation Loans
Present law authorizes and describes two types of SAL's. Under Civil Code sections 1917.010-1917.075, ERISA
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pension funds may be used to make shared appreciation loans for the purchase of owner occupied dwellings. Under Civil code sections 1917.320-1917.714, SAL's may be used to refinance dwellings owned and occupied by senior citizens (age 65 or over). Neither set of provisions prohibits lenders from making SAL's pursuant to other provisions of law, or which are not otherwise unlawful. [Civ. Code §§ 1917.063, 1917.612.]
Under an SAL for purchase using ERISA pension funds, the interest rate is one-third below the prevailing market interest rate, but the borrower must pay the lender one third of any net appreciation in the value of the property upon sale, default, or payment or maturity of the loan. [Civ. Code §§ 1917.031(d), (e).] The term of such a loan is at least seven years, but not more than 30 years, with 30 year amortization of the principal regardless of the actual term of the loan. [Civ. Code §§ 1917.031(a), (b).] Annual appraisals are required, with the result that the property's adjusted fair market value and net appreciated value are always readily determinable. [Civ. Code §§ 1917.040, 1917.020(a)(2), (f).] Civil Code section 1917.070 contains a detailed explanation of this type of SAL. (These provisions become in operative on January 1, 1990.)
A shared appreciation loan for senior citizens
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provides the borrower with an initial advance payment to pay off the SAL's closing costs and any existing indebtedness on the dwelling, and then with monthly annuity payments which become part of the outstanding principal of the loan as the borrower receives them. [Civ. Code § 1917.711] Under this type of SAL, the annuity payments continue until the borrower or spouse who is a co-borrower dies or until the borrower sells the dwelling, pays off the SAL, or ceases occupancy as defined (hereafter "maturity events"). [Id.] The interest rate on the principal balance cannot exceed 80% of the locally prevailing interest rate, but the lender is entitled to receive up to 25% of the net appreciated value of the property when a maturity event occurs. [Civ. Code §§ 1917.320(h), (r). ] The borrower is not required to make any payment on the total loan obligation until a maturity event occurs or the borrower defaults under the trust deed. [Civ. Code § 1917.331(a).] Civil Code section 1917.711 contains both a detailed explanation and hypothetical examples of this type of SAL.
Under both of these types of SAL's, the relationship between the lender and borrower is that of creditor and debtor, rather than that of joint venturers or some other relationship.  [Civ. Code §§ 1917.060, 1917.610.]
Other statutory provisions authorizing and describing SAL's for purchase, which were not restricted to ERISA
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funds, became inoperative on January 1, 1987. [See former Civ. Code § 1917.110-1917.175.]
C.   Possible Practical Problems
With Shared Appreciation Loans
While homeowners' advocates have not reported problems with SAL's, the following practical problems are evident on the face of the provisions.
1.  Refinancing
In theory, if a dwelling purchased with an SAL is sold before the loan's maturity date, the sale proceeds will be sufficient to cover the unpaid balance of the loan, the contingent deferred interest, and expenses of sale. However, if the dwelling has not been sold prior to the loan's maturity date, the borrower must pay the lender the unpaid balance of the loan and all contingent deferred interest at that time. This may be a substantial amount of money. Although the ERISA pension fund lender is required to offer the borrower refinancing of these amounts [Civ. Code § 1917.033], the borrower may find that his or her monthly payments are substantially increased under the refinancing.
When a maturity event occurs under a SAL for senior
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citizens, the unpaid balance of the loan and the contingent interest become due. The lender is not obligated to refinance these amounts under this type of SAL [Civ. Code § 1917.711], thus potentially imposing a significant hardship on the borrower or successors. However, in no case will the total loan obligation which must be repaid exceed the actual fair market value of the house on the date of the maturity event.  [Civ. Code § 1917.320(s). ]
2,  Credit for Cost of Capitol Improvements
Under both types of SAL's, the borrower is entitled to increase the base value of the property by the actual or appraised cost of capital improvements which exceed minimum specified amounts. [Civ. Code §§ 1917.050 ($2,500 minimum), 1917.510 ($1,000 minimum).]
Both sets of provisions contain procedures for determining the value of qualifying improvements. [ Id. ] However, neither set of provisions defines "capital improvements," except for excluding maintenance and repair costs. Thus, the treatment of certain expenditures (e.g., repainting the exterior of the house) is left uncertain. Also, if the borrower makes improvements each year which cost or are appraised at less than the specified minimum amounts, he or she will not receive "credit" for them when the property's net appreciated value is determined.
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3.  Reverse Annuity Mortgage
A Reverse Annuity Mortgage (RAM) is a home loan in which the lender makes payments to the borrower/homeowner for a specified period of time. At the end of the loan term the full amount of the loan is due. The end of term repayment both repays the principal amount and also provides for a return on the funds previously extended. In some cases, there is also a provision allowing the lender to share in the appreciation of the home which occurs over the term of the loan. The loan will also be due on the sale of the property or the death of the borrower.
Although the RAM transaction is structured to include payments similar to an annuity, it is not subject to insurance regulation as an annuity. [See California Physicians Services v. Garrison (1946) 28 Cal.2d 790, 172 P. 2d 4 (agreement to make payments or provide services is not insurance unless risk is also transferred); Barnett & McKenzie, Alternative Mortgage Instruments Appx. D at A-284(1984).]
RAM's should be unlikely to present foreclosure issues because lenders attempt to structure them so that the term or period of advances before any repayment obligation accrues is longer than the remaining life expectancy of the
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borrower. Some newer RAM products also provide for an additional extension of the term if the borrower is still alive at maturity. Where the loan and repayment obligation does mature before the end of the borrower's life, counsel may try to negotiate an extension. The lender should want to avoid the unpleasant publicity surrounding evicting a very old person from his or her home.
Borrower's counsel can offer the lender an increase in the amount due after the extended term, if there is enough equity left after accounting for the current obligations to permit an increase in the principal debt. Or, if the lender was not previously entitled to all of the appreciation, borrower's counsel could offer the lender a share (or an increased share) of future appreciation in exchange for further deferment of the obligation to repay. Since there is not a well-developed secondary market for RAM's, the lender who made the loan should have some flexibility to renegotiate it, so long as the property will cover all of the eventual debt plus a margin of error to account for the uncertainties of the future real estate market.
If the term of the RAM was shorter than the reasonable remaining life expectancy of the borrower at the time it was initiated, counsel may also argue that the lender has a duty to refrain from recommending such an unsuitable loan
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to the elderly borrower, or at least a duty to fully disclose to the elderly borrower that he or she would probably have to move from the home at an advanced age in order to repay the loan. [See Part V-6, Lender's Duty of Good Faith and Fair Dealing • ] These theories may be made more colorable by facts surrounding the marketing of the loan, particularly if the borrower received marketing materials using phrases like "peace of mind," or "security of income while keeping your home." It is most likely, however, the unwanted publicity will be at least as effective as legal theories in resolving an attempted foreclosure after maturity of a RAM.
I.  NONJUDICIAL ARBITRATION
Introduction
Arbitration clauses are becoming an increasingly common feature in consumer contracts. An arbitration agreement is "valid, enforceable and irrevocable" unless it can be revoked on any ground upon which a contract may generally be revoked. [Code of Civ. Pro. §1281.] Courts have extolled arbitration agreements as "an accepted and favored method of resolving disputes [citations], praised by the courts as an expeditious and economical method of relieving overburdened civil calendars [citation]." fMadden v. Kaiser Foundation Hospitals (1976) 17 Cal.3d
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699, 706-07; 131 Cal.Rptr. 882.]
Arbitration agreements, however, may be particularly harmful to the cause of a homeowner in foreclosure, particularly if the homeowner's claim involves fraud or the breach of fiduciary duty. First, the cost of arbitration to a necessitous borrower is considerably more than the cost of court. For example, the American Arbitration Association ("AAA") charges an administrative fee based on the amount of the claim including punitive damages. Under the fee schedule in effect in early-1989, the administrative fee for a $100,000 claim would be $1,500. The administrative fee is usually due and payable at the time of filing. Although the fee may be reduced or waived "in the event of extreme hardship," the AAA's rules do not define when that circumstance exists. If there is no reduction or deferral, the substantial fee "may effectively deny an injured party a forum for resolution of his complaints." rSpence v. Omnibus Industries (1975) 44 Cal.App.3d 970, 973; 119 Cal.Rptr. 171.] In contrast, the filing fee for superior court is a small fraction of arbitration charges, and an eligible person may file in forma pauperis without any fee.
Second, no right to discovery exists unless expressly provided in the agreement. [Code of Civ. Pro. §§1283, 1283.05, 1283.1(b); McRae v. Superior Court (1963) 221
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Cal.App.2d 166, 172; 34 Cal.Rptr. 346.] Discovery, however, may be critical to a homeowner's case. For example, if the homeowner alleges fraud, the homeowner will want to discover evidence of similar conduct to establish fraud. [See Morris Stulsaft Foundation v. Superior Court (1966) 245 Cal.App.2d 409, 422-23; 54 Cal.Rptr. 12; Cobian v. Ordonez (1980) 103 Cal.App.3d Supp. 22; 163 Cal.Rptr. 126. ] Evidence of similar conduct is relevant to establish conspiracy to defraud. [See Spracrue v. Equifax, Inc. (1985) 166 Cal.App.3d, 1012, 1033-34; 213 Cal.Rptr. 69.] It is virtually impossible to conceive of how a civil conspiracy could be established without discovery of the roles of various parties that will often be unknown to the homeowner. Moreover, a homeowner will desire to learn of other similar cases because evidence of a pattern of misconduct may indicate the presence of oppression, fraud, or malice sufficient to establish a claim for punitive damages. [See Colonial Life & Ace. Ins. Co. v. Superior Court (1982) 31 Cal.3d 785, 791-92; 183 Cal.Rptr. 810.] Furthermore, if the homeowner alleges a breach of a mortgage broker's fiduciary duty, the homeowner may wish to depose the lender and others with whom the homeowner has had no contact. In addition, the homeowner will want discovery to test the credibility of witnesses and to obtain copies of relevant documents which may not have been provided.
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Finally, an arbitration agreement constitutes a waiver of the right to a jury trial. [See e.g., Lawrence v. Walzer & Gabrielaon (1989) 207 Cal.App.3d 1501, 1507.] The homeowner's case may be impaired; indeed, an arbitration clause is usually inserted by the party with whom a homeowner deals precisely because that party hopes to avoid a jury and minimize the homeowner's recovery. [See Wheeler v. St. Joseph Hospital (1976) 63 Cal.App.3d 345, 361; 133 Cal.Rptr. 75.]
The arbitration clause also will usually be one-sided in application. If the lender has any dispute with the homeowner, the lender can foreclose nonjudicially. On the other hand, if the homeowner has a claim against the lender, the lender can compel the homeowner to arbitrate rather than litigate the matter in court.
Accordingly, counsel for a homeowner may wish to extricate the homeowner from the arbitration clause. Several possible theories may be invoked.
2.  Grounds For Attacking Arbitration
a.  The Agreement To Arbitrate Was Not Voluntary
The voluntary agreement of the parties to arbitrate is a quintessential prerequisite for arbitration.  rvictoria
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v. Superior Court (1985) 40 Cal.3d 734, 739; 222 Cal.Rptr. 1. ] The agreement "must have been x openly and fairly entered into.'" rWheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 356.] In Windsor Mills. Inc. v. Collins & Aikman Corp. (1972) 25 Cal.App.3d, 987; 101 Cal.Rptr. 347, the court held that —
If a party wishes to bind in writing another to an agreement to arbitrate future disputes, such purpose shall be accomplished in a way that each party to the arrangement will fully and clearly comprehend that the agreement to arbitrate exists and binds the parties thereto.  Id. at 993-94.
The Windsor Mills court refused to enforce an arbitration clause which appeared on the reverse side of a contract against a party who was unaware of its existence.
Because an agreement to arbitrate waives the right to a jury trial, a party should not be held to arbitrate claims if the party did not knowingly agree to arbitration and, hence, knowingly waive the constitutional and statutory right to a jury. [See e.g., Ramirez v. Superior Court (1980) 103 Cal.App.3d 746, 756; 163 Cal.Rptr. 223; Wheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 361; see also Bauman v. Islav Investments (1973) 30 Cal.App.3d 752,  758; 106 Cal.Rptr. 889 ("a purported
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vwaiver' of a statutory right is not legally effective unless it appears that the party executing it had been fully informed of the existence of that right, its meaning, the effect of the x waiver' presented to him, and his full understanding of the explanation."]
Counsel representing a homeowner in foreclosure should ascertain whether the homeowner knew of the arbitration agreement, knew of its ramifications, and voluntarily consented to it. Arbitration clauses may be —
jammed into a tightly printed jumble of v terms and conditions.' Although the face of the contract declares that the signatories have read the N terms and conditions' on the back, it would be optimistic, nay, rash to venture that one in one hundred home owners ever read the mass of information on the reverse page. Spence v. Omnibus Industries, supra, 44 Cal.App.3d 970, 973;
Consequently, factors such as the print size, location, and complexity of the clause should be considered in evaluating whether the homeowner's execution of the document containing the arbitration clause indicates an informed, knowing, and voluntary agreement.
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b.   The Dispute Is Not Covered Bv The Agreement To Arbitrate
A party cannot be compelled to arbitrate a dispute that the party did not agree to submit to arbitration. [E.g., Code of Civ. Pro. §1281.2; Freeman v. State Farm Mut. Auto. Ins. Co. (1975) 14 Cal.3d 473, 481; 121 Cal.Rptr. 477; Weeks v. Crow (1980) 113 Cal.App.3d 350, 352-53; 169 Cal.Rptr. 830; Wheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 355.] The court should attempt to effect the intention of the parties "in light of the usual and ordinary meaning of the contractual language and the circumstances under which the agreement was made." rWeeks v. Crow, supra 113 Cal.App.3d 350, 353.] Generally, in commercial cases that do not present allegations or evidence of an adhesion contract, doubts concerning the scope of an arbitration clause are to be resolved in favor of arbitration. [See e.g., Victoria v. Superior Court, supra, 40 Cal.3d 734, 744.] Nevertheless, "%[h]owever broad may be the terms of a contract, it extends only to those things concerning which it appears that the parties intended to contract.'" rid, at 739 (emphasis added.).] Any ambiguity or uncertainty in the agreement must be construed against the party drafting the agreement. rid. at 745.]
Accordingly, the coverage of an arbitration agreement
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will turn on the facts of each case. For example, in Victoria, the Supreme Court held that an arbitration agreement applying to all of a health provider's services did not apply to a claim for the negligent employment of a person accused of sexually assaulting a patient. In Lawrence v. Walzer & Gabrielson, supra, 207 Cal.App.3d 1501, the court applied the ejusdem generis rule of construction to an attorney's arbitration clause covering fees, costs, or "any other aspect of our attorney-client relationship" and concluded that the "any other aspect" clause was limited by the specific terms; hence, the arbitration provision applied only to financial matters and not to claims of malpractice and breach of fiduciary duty. However, in the absence of elements of adhesion and unfairness, courts tend to interpret broadly a clause requiring the arbitration of "any controversy arising out of or relating to the contract"; generally, this type of clause applies to contract claims and to tort claim that arise from the relationship of the parties that was created by the contract, rizzv v. Mesouite Country Club (1986) 186 Cal.App.3d 1309, 1315-16; 231 Cal.Rptr. 315. (This case involved the purchase of a condominium unit in a Palm Springs country club).]
c.  The Arbitration Clause Is Unconscionable
The courts have recognized that—
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While there is a strong judicial policy favoring arbitration, there is just as strong a judicial concern regarding the weaker bargaining powers of consumers. The use of standardized or mass-produced agreements containing a profusion of provisions which allow the stronger party to dictate the terms to the weaker party is viewed with judicial concern. Spence v. Omnibus Industries, supra 44 Cal.App.3d 970, 974 (footnote omitted.)
[Accord Wheeler v.  St.  Joseph Hospital,  supra,  63 Cal.App.3d 345, 355.]
This concern should be especially acute in the context of the preservation of homeownership because "it is the express policy of the state to preserve and guard the precious asset of home equity, and the social as well as economic value of homeownership.* [Civ. Code §1695(b).] Indeed, the Supreme Court has recognized that an adhesive arbitration clause is "susceptible of being structured, or utilized, in such a way as to gain unfair advantage to the party of superior bargaining power." rKeating v. Superior Court (1982) 31 Cal.3d 584, 595; 183 Cal.Rptr.360; rev'd. in part and rem, on other grounds (1984) 465 U.S. 1.]
The inclusion of an arbitration clause in an adhesion
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contract is not unconscionable per se. r Keating v. Superior Court. supra. 31 Cal.3d 584, 595.] Courts, however, will examine whether the clause is overreaching or unfair and whether the clause created an unfair surprise by-exposing the weaker party to terms beyond that party's reasonable expectations. [See e.g., Graham v. Scissor-Tail, Inc. (1981) 28 Cal.3d 807, 817; 171 Cal.Rptr. 604; Wheeler v. St. Joseph Hospital, supra, 63 Cal.App.3d 345, 359-60; see discussion in Chapter V (B).] For example, in Graham, the court concluded that the arbitration clause was within the reasonable expectations of a sophisticated businessman but that the manner in which a dispute would be arbitrated was unfair and unconscionable. [28 Cal.3d 821, 825-27.]
d.  Fraud
In most cases where a homeowner has signed a contract containing an arbitration clause, the homeowner's fraud claims will be subject to arbitration. The public policy favoring arbitration is amply in evidence in court opinions. Claims of fraud in the inducement of the contract are subject to arbitration. [E.g., Ericksen. etc. v. 100 Oak Street (1983) 35 Cal.3d 312, 323; 197 Cal.Rptr. 581.] Only claims of fraud in the inducement directed to the arbitration clause itself and claims that fraud. permeated the entire agreement (including the arbitration
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clause) will be determined by the courts and thereby escape arbitration. rffain v. Merrill Lynch, Pierce, Fenner & Smith (1977) 67 Cal.App.3d 19, 27; 136 Cal.Rptr. 378; Ford v. Shear son Lehman American Express, Inc. (1986) 180 Gal.App.3d 1011; 225 Cal.Rpr. 895; Moselev v. Electronic Facilities (1963) 374 U.S. 167, 170-71.]
e. Waiver
Although no single test exists to establish waiver, courts will find that the party seeking arbitration has waived the right if the party has taken steps inconsistent with an intent to invoke arbitration, rKeating v. Superior Court, supra. 31 Cal.3d 584, 605.] The "judicial litigation of the merits of arbitrable issues" waives the right to compel arbitration, rDoers v. Golden Gate Bridge & Highway Dist. (1979) 23 Cal.3d 180, 188; 151 Cal.Rptr. 837 (emphasis in original.).] Partial or piecemeal litigation of the disputed issues may be deemed a waiver. [See Weisman v. Johnson (1982) 133 Cal.App.3d 289, 295; McConnell v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1980) 105 Cal.App.3d 946, 951; 164 Cal.Rptr. 751.] The bringing of an action over a matter which the party has agreed to arbitrate is also deemed to be a waiver of arbitration. [See Christensen v. Dewor Development (1983) 33 Cal.3d 778, 782-83; 191 Cal.Rptr. 8.]
VI-92
Arguably, a creditor's pursuit of nonjudicial ,r foreclosure should be deemed a waiver of the right t,p compel the homeowner to arbitrate claims. Clearly, the litigation of a judicial foreclosure action would result in H a waiver. The implementation of the power of sale accomplishes the same objective as a judicial foreclosure by a parallel route. The exercise of the power of sale involves the service, recordation, posting, and publication of notices and the formal conduct of a sale. After the completion of the sale, the rights of the parties are substantially affected. For example, the homeowner loses the right of ownership and possession, the encumbrance created by the deed of trust ends, the creditor is barred from obtaining a deficiency judgment (Code of Civ. Pro. §58Ob), and a bona fide purchaser takes the property free of the homeowner's claims.
The determination of waiver should not be based on whether the creditor elects to exercise a power of sale rather than elects to obtain a judicial decree of foreclosure•
f.  Failure To Disclose
. •■:■ ;. • -  •_ ■
J-' - f ..   •  ■ . >v- -dri-
A person's failure to advise a complaining party about
the existence of an obscure arbitration clause may
institute a waiver of that person's right to compel
arbitration.    [ See Davis v.  Blue Cross of Northern
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California (1979) 25 Cal.3d 418; 158 Cal.Rptr. 828.]
Arguably, a mortgage broker has a fiduciary duty to disclose the existence of an arbitration agreement. A mortgage broker has the duty to act in the utmost good faith to the broker's principal, to make full and accurate
disclosure of the terms of a loan, and to disclose all
■:n ■:■'■■'■   - "■ . -v . .*. ..:••; c..\ -.^,:/.-..;..  •.• . :•' ,i .'x ■' -<•
materia! facts concerning^ the transaction that might affect the principal's decision to enter into the transaction. rWvatt v. Union Mortgage Co. (1979V 24 Cal.3d 773, 782-83; 157 Cal.Rptr. 392; see discussion in Chapter V (C).]
An arbitration provision is a material element of a contract going to the .heart o^E the parties' agreement; it significantly alters the-way in which future disputes will be handled by entailing an abandonment of the right to select a judicial forum. [See generally El Camino Community College Dist. v. Superior Court (1985) 173 Cal.App.3d 606, 617; 219 Cal.Rptr. 236.] The courts often "treat the subject arbitration clause as an advantage to be held, and as a disadvantage to be invalidated." rMain v. Merrill Lvnch, Pierce, Fenner & Smith, Inc., supra, 67 Cal.App.3d 19, 31.] Consequently, a mortgage broker should
disclose the existence of an arbitration clause to the
.r;o r_"..-.:■' .^fr-.'n:-:/, V.■•'■*.  •L:vrfi'i'b iv .--."n^e
broker's principal. Indeed, if a mortgage broker obtains the advantage of an arbitration clause in the agreement between the broker and the broker's unwitting principal and
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fails to disclose the clause's existence, the broker may be deemed to have obtained the arbitration clause through constructive fraud, rid, at 31-33.]
3.  Federal Preemption
^^^m
The Federal Arbitration Act (9 U.S.C. §1 et seg.) applies to arbitration clauses in contracts involving commerce. [9 U.S.C. §2.] Federal law preempts state arbitration laws, rPerry v. Thomas (1987) 107 S.Ct. 2520, 2527; Southland Corp. v. Keating (1984) 465 U.S. 1, 10-11.] The effect of the federal statutes is to create a federal law of arbitrability applicable to any arbitration agreement within its coverage, rSee Moses H. Cone Memorial Hospital v. Mercury Construction Corp. (1983) 460 U.S. 1, 24.] An agreement to arbitrate is enforceable as a matter of federal law except upon any grounds that exist for the revocation of a contract. [Ici. ] State law that;, generally governs the determination of the validity, enforceability, and revocability of contracts may be employed to determine whether an arbitratfipn agreement is enforceable; however, a state law specifically applicable to arbitration agreements would be preempted. [See Perrv v. Thomas, supra, 107 S.Ct. 2527 n.9. ] A state cannot construe arbitration agreements differently than non-arbitration agreements and cannot rely on the "uniqueness" of an ^.arbitration clause for a state law holding that, enforcement
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would be unconscionable.     [id.;  see e. g*,  Thomas v.   Perry ;(1988)    200   toi,i^p»3d   51t)/  514-16;    246   Cal.Rptr.    156; Liddjhcrfcan"W.; ,0!hgi Enfifeecrv^Group (1987)  192 Cal.App.3d 1520, 1^8;; 218 Gal .Rfter.   21)2. ]
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